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Paul D. Polidoro
Associate General Counsel
WATCH TOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA
Legal Department
100 Watchtower Drive
Patterson, NY 12563
Tel: 845-306-1000
Email: ppolidor@jw.org
Attorney for Plaintiff

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

In Re DMCA Subpoena to YouTube (Google, Inc.)

X

:
:
:
:
:
:
:
:

Case No. ______________
Watch Tower Bible and Tract
Society’s Request to the Clerk for
Issuance of Subpoena to YouTube
(Google, Inc.), Pursuant to 17
U.S.C. § 512(h) to Identify Alleged
Infringers

X

Plaintiff, Watch Tower Bible and Tract Society of Pennsylvania (hereinafter
“Watch Tower”) through its undersigned counsel of record, hereby requests that the
Clerk of this Court issue a subpoena to YouTube (Google, Inc.) to identify alleged
infringers at issue, pursuant to the Digital Millennium Copyright Act (“DMCA”),
17 U.S.C. § 512(h) (hereinafter the “DMCA Subpoena”). The proposed DMCA
Subpoena is attached hereto as Exhibit A.
The DMCA Subpoena is directed to YouTube (Google, Inc.), the service provider
of YouTube accounts to which the infringing party with the user name, “Kevin McFree”,
posted content at the URL:
1
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1. https://www.youtube.com/watch?v=LNdo_flz-7o
This content infringes copyrights held by Watch Tower. (See Declaration of Paul D.
Polidoro (hereinafter “Polidoro Decl. Exhibit B”).
Watch Tower has satisfied the requirements for issuance of a subpoena pursuant
to 17 U.S.C. § 512(h), namely:
(1)

Watch Tower has submitted copies of notifications pursuant to 17
U.S.C. § 512(c)(3)(A) as Exhibit 1 to the Declaration of Paul D.
Polidoro.

(2)

Watch Tower has submitted the proposed DMCA Subpoena attached
hereto as Exhibit A; and

(3)

Watch Tower, through its counsel of record, has submitted a sworn
declaration confirming that the purpose for which the DMCA
Subpoena is sought is to obtain the identity of an alleged infringer or
infringers, and that such information will only be used for the purpose
of protecting Watch Tower’s rights under Title 17 U.S.C. § 512(h)(2).
See Polidoro Decl., ¶ 4.

Having complied with the statutory requirements, Watch Tower respectfully
requests that the Clerk expeditiously issue and sign the proposed DMCA
Subpoena pursuant to 17 U.S.C. § 512(h)(4).

Dated: June 15, 2018

/s/ Paul D. Polidoro
Paul D. Polidoro
Associate General Counsel
SDNY Bar No. PP2509
WATCH TOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA
Legal Department
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100 Watchtower Drive
Patterson, NY 12563
Telephone: 845-306-1000
Facsimile: 845-306-0709
Attorney for Plaintiff
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

In re: DMCA Section 512(h) Subpoena
To YouTube (Google, Inc.)

CIVIL ACTION NO.

SUBPOENA TO PRODUCE DOCUMENTS OR INFORMATION
PURSUANT TO 17 U.S.C. § 512(h)
To: Custodian of Records for: Google, Inc., 1600 Amphitheater Parkway, Mountain View, California 94043 by and
through its registered agent Corporation Service Company, 2710 Gateway Oaks Drive, Suite 150N, Sacramento, CA
95833
YOU ARE COMMANDED to produce at the time, date, and place set forth below the following documents, and
electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the material:
All identifying information, including subscriber registration information, the name(s), address(es),
telephone number(s), any electronic mail addresses associated with the infringing YouTube account “Kevin
McFree”, and all logs of Internet Protocol addresses including time stamps used to access the subject
account or to upload videos available at the following URL :
https://www.youtube.com/watch?v=LNdo_flz-7o
Place: Watch Tower Bible and Tract Society of Pennsylvania
Office of General Counsel
100 Watchtower Drive
Patterson, NY 12563

Date and Time: 07/15/2018 10:00 am

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance; Rule 45(d), relating to
your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to respond to this subpoena and the
potential consequences of not doing so.

CLERK OF THE COURT

Date:
Signature of Clerk or Deputy Clerk

The name, address, e-mail address, and telephone number of the attorney representing, Watch Tower Bible and Tract
Society of Pennsylvania, who issues or requests this subpoena is Paul D. Polidoro, Associate General Counsel, Watch
Tower Bible Tract Society of Pennsylvania, Legal Department. 100 Watchtower Dr. Patterson, NY 12563,
ppolidor@jw.org, 845-306-1000.
Notice to the person who issues or requests this subpoena
A notice and a copy of the subpoena must be served on each party in this case before it is served on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).
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Civil Action No.
PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)
I received this subpoena for (name of individual and title, if any)
on (date)

.
’ I served the subpoena by delivering a copy to the named person as follows:

on (date)

; or

’ I returned the subpoena unexecuted because:
.
Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of
$
My fees are $

.
for travel and $

for services, for a total of $

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:

.
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)
(c) Place of Compliance.
(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
(i) is a party or a party’s officer; or
(ii) is commanded to attend a trial and would not incur substantial
expense.

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.
(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:
(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and
(ii) ensures that the subpoenaed person will be reasonably compensated.
(e) Duties in Responding to a Subpoena.

(2) For Other Discovery. A subpoena may command:
(A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
(B) inspection of premises at the premises to be inspected.
(d) Protecting a Person Subject to a Subpoena; Enforcement.
(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.
(2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.
(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:
(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.
(ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.
(3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or
(iv) subjects a person to undue burden.
(B) When Permitted. To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:
(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:
(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.
(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.
(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.
(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.
(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must:
(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.
(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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Paul D. Polidoro
Associate General Counsel
WATCH TOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA
Legal Department
100 Watchtower Drive
Patterson, NY 12563
Tel: 845-306-1000
Email: ppolidor@jw.org
Attorney For Plaintiff

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

In Re DMCA Subpoena to YouTube (Google, Inc.)

X

Case No. ______________

:
:
:
:
:
:
:
:

Declaration of Paul D. Polidoro in
Support of Watch Tower Bible
and Tract Society’s Request to the
Clerk for Issuance of Subpoena to
YouTube (Google, Inc.), Pursuant
to 17 U.S.C. § 512(h) to Identify
Alleged Infringers

X

I, Paul D. Polidoro, counsel of record for Petitioner, Watch Tower Bible and Tract
Society of Pennsylvania (hereinafter “Watch Tower”), in the above-referenced matter,
hereby declare as follows:
1. I am authorized to act on behalf of Watch Tower.
2. I submit this declaration in support of Watch Tower’s request for issuance to
YouTube (Google, Inc.) of a subpoena, pursuant to the Digital Millennium
Copyright Act (DMCA) 17 U.S.C. § 512(h) (hereinafter “DMCA Subpoena”), to
identify the user identified as: “Kevin McFree”.
3. Pursuant to 17 U.S.C. § 512 (c)(3)(A), Watch Tower submitted notifications to
YouTube (Google, Inc.) identifying the infringing content posted by the
aforementioned user and provided the information required by 17 U.S.C. §
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From:
To:
Subject:
Date:

Polkovskiy, Pavel
copyright@youtube.com
1st Notice of Infingement by YouTube Channel: Kevin McFree
Wednesday, June 6, 2018 3:25:00 PM

Dear Sir/Madam:
I represent Watch Tower Bible and Tract Society of Pennsylvania (“Watch Tower”). It has come to
our attention that you are reproducing and distributing Watch Tower’s intellectual property illegally
and without authorization.
Below is the information needed for you to identify the unauthorized display of Watch Tower's
intellectual property.
Title of Video:
Dubtown – Family Worship July Broadcast
Channel Name: Kevin McFree
Description of allegedly infringed work: My company, organization or client’s video (not from
YouTube)
Link to Infringing Video on YouTube’s Website:
https://www.youtube.com/watch?v=LNdo_flz-7o
Link to Lawful Display of Material(s) on Watch Tower’s site:
These materials are unpublished works that are not currently available on Watch Tower’s site. The
titles of the unpublished works infringed are as follows:
Video segment: Keep “a Tight Grip on the Word of Life”
Interview of Alan Boyle: Deep Study for a Clearer Picture
Keep a Tight Grip—Through Effective Personal Study
Music Video: Never Alone
Additionally, the infringing video illegally displays Watch Tower’s artwork which is lawfully available
at the following links:
https://assetsnffrgf-a.akamaihd.net/assets/m/1101978060/univ/art/1101978060_univ_lsr_xl.jpg
https://assetsnffrgf-a.akamaihd.net/assets/m/1101978118/univ/art/1101978118_univ_cnt_2_xl.jpg
We hereby request that you take all steps necessary to immediately remove the infringing materials
from your website. Advise us in writing within ten (10) days of the date of this letter whether or not
you will take the requested action.
I have a good faith belief that use of the materials in the manner complained of is not authorized by
the copyright owner, its agent, or the law.
I hereby state under penalty of perjury that this information is accurate, and that I am authorized to
act on behalf of the owner of the infringed materials.
Sincerely,
Philip Brumley
Philip Brumley
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General Counsel
Intellectual Property Owner: Watch Tower Bible and Tract Society of Pennsylvania
Company: Watch Tower Bible and Tract Society of Pennsylvania
Address: 100 Watchtower Drive
City, State, and Zip: Patterson, NY 12563
Name and Title: Philip Brumley, General Counsel
Attorney Address: 100 Watchtower Drive, Patterson, NY 12563
Email Address: InboxLGLCopyright@jw.org
Telephone: 845-306-1000
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 7:18-mc-00268 (NSR)

In re:
DMCA Section 512(h) Subpoena to
YOUTUBE (GOOGLE, INC.)

NOTICE OF APPEARANCE

PLEASE TAKE NOTICE that appearance is hereby entered for Malcolm Seymour III,
Esq. of Garvey Schubert Barer, P.C., as attorneys of record for interested party and movant John
Doe (“Movant”). Any and all future correspondence, pleadings or other documents, including any
electronic filings, related to this case should be forwarded to:
Malcolm Seymour III, Esq.
Garvey Schubert Barer
100 Wall Street, 20th Floor
New York, New York 10005
Tel: (212) 965-4533
mseymour@gsblaw.com
Dated: New York, New York
August 22, 2018
GARVEY SCHUBERT BARER, P.C.
By: /s/ Malcolm Seymour III
Malcolm Seymour III, Esq. (MS-3107)
Attorneys for Movant John Doe
100 Wall Street, 20th Floor
New York, New York 10005
(212) 965-4533
mseymour@gsblaw.com

GSB:9645396.1
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Please reply to MALCOLM SEYMOUR
+ I (212) 965-4533
mseymour@gsblaw.com

August 22, 2018
VIA ECF AND FACSIMILE
Hon. Nelson S. Roman, U.S.D.J.
United State District Court
Southern District of New York
United States Courthouse
300 Quarropas Street, Courtroom 218
White Plains, NY 10601
Re:

In re: DMCA Section 512(h) Subpoena to YouTube (Google Inc.),
Case No. 7:18-mc-00268-NSR
Pre-Motion Letter

Your Honor:
This firm represents YouTube user John Doe (the "User")I in connection with the above-referenced
matter, concerning compliance with a subpoena (the "Subpoena") that demands disclosure of the User's
personal information.
We respectfully submit this letter pursuant to Rule 3(A)(ii) of Your Honor's Individual Rules and
Practices in Civil Cases, to request apre-motion conference in connection with the User's omnibus
motion (the "Motion"): (1) to quash the Subpoena pursuant to Fed. R. Civ. P. 45(d)(3) and Section
512(h) of the Digital Millennium Copyright Act ("DMCA"), 17 U.S.C. § 512(h); (2) for leave to
proceed pseudonymously in this action; and (3) for relief pursuant to Fed. R. Civ. P. 6(b)(1)(B) and 45,
extending the User's time to move under Rule 45 on grounds of excusable neglect. This letter details
the User's grounds for each branch ofthe Motion.
(1)

Motion to Quash

The Subpoena is a S.L.A.P.P. tactic, aimed at suppressing public criticism of the Jehovah's Witnesses
("JW") through retaliatory legal action.2 The User's allegedly infringing video (the "User Video")
YouTube, owned by Google, Inc., is a website that permits users to self-publish video content. The User
publishes video content on YouTube under the alias "kevin McFree."
2 The Subpoena was requested by Watch Tower Bible and Tract Society of Pennsylvania ("Watchtower"), the
organization that administers and coordinates the preaching and proselytizing efforts of JW.
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makes fair use of excerpts from a JW video (the "JW Video"), for the protected purpose of providing
satirical, social and political commentary on atax-exempt religious organization. The User has a First
Amendment right to make such speech anonymously, without fear of reprisal.
The Subpoena does not earnestly seek to defend JW's copyright in the JW Video. Its purpose is to dox a
JW dissident and "apostate" through misuse of the DMCA mechanism. An acknowledged practice
within JW is the "disfellowshipping" of Witnesses who become critical of the religion and its teachings.
Disfellowshipped members axe shunned by other Witnesses, including friends and family members,
under a policy of "strict avoidance." The User is a lapsed Witness who has not been formally
disfellowshipped. He maintains friend and family relations within the religion, but these relationships
will be permanently lost if his identity becomes known and he is officially excommunicated.
The User obtained the allegedly infringing footage through another YouTube user (the "Source") who
leaked the JW Video prior to its official release on the JW website. The Source is a disfellowshipped
Witness whose identity is already known to JW. The Source's video reproduces much longer segments
of the JW Video, interspersed with critical commentary. The Source's video remains available on
YouTube, though the User Video has been taken down. Upon information and belief, JW has not issued
a DMCA takedown notice for the Source's video because JW already knows the Source's identity.
JW is a proselytizing religion that freely encourages its adherents to distribute and disseminate JW
literature and films, including the JW Video. The JW Video is freely available for viewing and
download on the JW website, with no advisory against its redistribution or the creation of derivative
works. The video has been reposted and made available for re-download, without attribution of
authorship, on a number of blogs and websites friendly to JW. The law does not permit selective
enforcement. JW's acquiescence in infringement by ideological allies amounts to a waiver of its
copyright. JW cannot invoke federal copyright law to silence viewpoints and control its narrative by
punishing only those infringers with whom it disagrees.
(2)

Leave to Proceed Pseudonymously

The Subpoena seeks the User's identifying information, including "the name(s), address(es), telephone
numbers)[and] any electronic mail addresses associated with" his User account. The Motion aims to
prevent this disclosure, guard the User's First Amendment rights, and avoid irreversible destruction of
the User's personal relationships.
The purpose of the Motion would be forfeit if User were forced to divulge his name and identifying
information in these proceedings. Without leave to proceed under a pseudonym, the User's Motion
would be rendered moot by virtue of its own filing.
Because of the unique nature of these proceedings, which pivot on the disclosure of the User's identity,
leave should be granted for the User to file his Motion pseudonymously.
(3)

Extension of Time

Fed. R. Civ. P. 45(d)(3) requires that a motion to quash be "timely," meaning it is filed before the return
date of the subpoena to which it corresponds. The Subpoena contested by the User's Motion was
returnable on July 15, 2018. But where a motion appears facially sound and the movant has acted in

GSB:9645154.l
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good faith, "the failure to act timely will not bar the consideration of objections." Concord Boat Corp.
v. Brunswick Corp., 169 F.R.D. 44, 48 (S.D.N.Y. 1996). Moreover, the Court has discretion to extend
the User's time to object under Rule 6(b)(1)(B). Good cause exists for doing so here. Pursuant to Rule
1(E)of Your Honor's Individual Rules and Practices in Civil Cases, User has made no previous requests
for an extension oftime.
The User is legally unsophisticated and was not the original recipient of the Subpoena, which was
addressed to YouTube. YouTube's legal department emailed the User on or about July 10, 2018, five
days before the Subpoena's return date, stating that it would comply with the Subpoena unless it
received afile-stamped motion to quash "or other type of formal objection before July 20, 2018." The
User responded by email one day later (July 11, 2018)to state and explain his objections, believing that
he had complied with YouTube's instructions.
YouTube replied on July 24, 2018, advising the User that his email was not a "formal objection," and
that he would need to provide afile-stamped copy of a motion or other court submission. YouTube
stated that it would provide the User additional time to comply with its instructions. The User replied
the same day, July 24, 2018, to indicate that he did not have the means to file a motion to quash.
YouTube responded on August 7, 2018 with the name of potential pro bono counsel at the Electronic
Frontier Foundation ("EFF"). EFF placed inquiries through its referral network and located our firm.
Following an introduction on August 10, 2018, the User engaged our firm on August 11, 2018. This
letter follows less than two weeks later.
The User has at all times acted with good faith, diligence and haste. His lateness in raising this Motion
is due to his unfamiliarity with legal procedures, YouTube's turnaround in responding to his inquiries,
and time incurred in his search for pro bono counsel. If this can be called neglect, it is certainly
"excusable neglect" within the meaning of Rule 6(b).
JW will suffer no meaningful prejudice if the User's objections are considered. JW has filed no motion
to compel and has not pursued enforcement of the Subpoena with urgency. The User Video has been
taken down by YouTube, the Source video remains freely available for viewing, and the JW Video has
been pirated and redistributed for download across various Witnesses' websites. If JW even has a
copyright left to protect, it has no pressing need for the User's identifying information. The User, on the
other hand, will suffer irreparable loss of his constitutional rights and closest relationships if his Motion
cannot be heard. Accordingly, the User respectfully requests that the Court extend his time to move,
permit him to proceed pseudonymously, and quash or modify the Subpoena to protect his anonymity.
Very truly yours,
GARVEY SCHUBERT BARER.P.C.

.,~~ .

By:
M
cc: Paul Polidoro, Esq.(via ECF)
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WATciftowER
Bible and Tract Society of Pennsylvania
100

Legal Department

12563-9204, U.S.A.
(845) 306-0709

Watchtower Drive, Patterson, NY
Phone:

(845) 306-1000

Fax:

August 27, 2018

VIA ECF AND FACSIMILE

Hon. Nelson S. Roman, U.S.D.J.
United State District Court
Southern District of New York
United States Courthouse
300 Quarropas Street, Courtroom 218
White Plains, NY 10601

Re: In re: DMCA Section 512(h) Subpoena to YouTube (Google Inc.), Case No. 7:18mc-00268-NSR Pre-Motion Letter

Dear Judge Roman:
We represent the interests of Watch Tower Bible and Tract Society of Pennsylvania
("Watch Tower") User's Motion to Quash the above referenced Subpoena. We respectfully op
pose the Motion.
(1) Motion to Quash
The User does not dispute that Watch Tower had a sufficient legal basis to obtain the
Subpoena. Rather, he or she contests that the legal entity does not seek to defend its copyrights.
This is incorrect.
On June 6, 2018, Watch Tower notified YouTube (Google) that its copyright was being
infringed by the dissemination of materials that were unpublished and thus not currently availa
ble to the public. Thereafter, on June 19, 2018, this Court granted Watch Tower's request for a
subpoena in order to identify the alleged infringer. Watch Tower seeks to defend its copyright.
To defeat the clear intent of the intent of the law protecting copyright holders, the User
tries to tum this matter into a religious dispute and asks this Court to shield him or her from the
consequences of the actions taken. However, this Subpoena is not geared to suppress public criti
cism. The User has the legal right to criticize. However, there is no legal right to infringe Watch
Tower's intellectual property.
Despite the fact that the User freely admits that the footage in question was posted online
"prior to its official release on the JW website," he or she seeks immunization for this infringe
ment and by extension further infringements because of the threat of religious repercussions.
Further, the User participated in the obliteration of Watch Tower's right of first publication.
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User makes a number of erroneous assertions in attempting to convince this Court to
Quash the Subpoena:
•

•

•

•

Watch Tower owns the copyright over the materials in question, it does not "ad
ministers and coordinates the preaching and proselytizing efforts of JW" (User
letter footnote 2)
Disfellowshipping does not cause family relationships to be permanently lost:
"The religious ties he had with his family change, but blood ties remain. The mar
riage relationship and nonnal family affections and dealings continue."
(www.jw.org site Do Jehovah's Witnesses Shun Former Members of Their Reli
gion?")
Websites used by Jehovah's Witnesses do include Terms of Use which include
the prohibition against posting "videos . . . from this website on the Internet (any
website, file-sharing site, video-sharing site, or social network)." (websites of Je
hovah's Witnesses Terms of Use , eg. See www.tv.jw.org).
Watch Tower does have the right to decide which copyrights it chooses to en
force. "It is hardly incumbent on copyright owners, however, to challenge, each
and every actionable infringement." Petrella v. MGM, 134 S.Ct. 1962, 1976
(2014)

2) Leave to Proceed Pseudonymously
User's request to proceed pseudonymously prevents any copyright enforcement, includ
ing litigation. Watch Tower cannot send a cease and desist letter or issue service of process ab
sent the individual's name. Further, it effectively immunizes User from all future copyright in
fringements and it could serve as a basis for others to similarly thwart the plain intent of the
DMCA process by contending that they too have fear of reprisal.
3) Extension of Time
User contends that Watch Tower has not pursued enforcement of the Subpoena with ur
gency. This is not accurate. On July 26, 2018, the undersigned wrote Google requesting expedi
tious compliance with the Subpoena.
Further, despite being aware that the Subpoena's return date was July 15, 2018, User
does not explain why its law firm took almost two weeks to address the non-compliance.
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Hon. Nelson S. Roman, U.S.D.J.
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Accordingly, Watch Tower respectfully requests that the Court deny the User's Motion to
Quash.
Sincerely,

{lJ!J.OeL.�
Paul D. Polidoro
Associate General Counsel
c: Malcom Seymour, Esq. (via ECF)
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Eric J. Shimanoff (ejs@cll.com)
Kieran G. Doyle (kgd@cll.com)
COWAN, LIEBOWITZ & LATMAN, P.C.
114 West 47th Street
New York, NY 10036-1525
(212) 790-9200
Attorneys For Plaintiff Watch Tower Bible and Tract Society of Pennsylvania
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------- x
In Re DMCA Subpoena to YouTube (Google, Inc.)

No. 7:18-mc-00268-NSR
NOTICE OF APPEARANCE

---------------------------------------------------------------- x
PLEASE TAKE NOTICE that the undersigned appears as attorney for Plaintiff Watch
Tower Bible and Tract Society of Pennsylvania, herein, and requests that copies of all papers in
this action be served on him at the address stated below.
Dated: New York, New York
October 9, 2018

Respectfully submitted,
COWAN, LIEBOWITZ & LATMAN, P.C.
By:

s/ Kieran G. Doyle
Kieran G. Doyle (kgd@cll.com)
114 West 47th Street
New York, NY 10036-1525
(212) 790-9200
Attorneys For Plaintiff Watch Tower Bible and
Tract Society of Pennsylvania

31653/000/2506412.1
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Eric J. Shimanoff (ejs@cll.com)
Kieran G. Doyle (kgd@cll.com)
COWAN, LIEBOWITZ & LATMAN, P.C.
114 West 47th Street
New York, NY 10036-1525
(212) 790-9200
Attorneys For Plaintiff Watch Tower Bible and Tract Society of Pennsylvania
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
---------------------------------------------------------------- x
In Re DMCA Subpoena to YouTube (Google, Inc.)

No. 7:18-mc-00268-NSR
NOTICE OF APPEARANCE

---------------------------------------------------------------- x
PLEASE TAKE NOTICE that the undersigned appears as attorney for Plaintiff Watch
Tower Bible and Tract Society of Pennsylvania, herein, and requests that copies of all papers in
this action be served on him at the address stated below.
Dated: New York, New York
October 9, 2018

Respectfully submitted,
COWAN, LIEBOWITZ & LATMAN, P.C.
By:

s/ Eric J. Shimanoff
Eric J. Shimanoff (ejs@cll.com)
114 West 47th Street
New York, NY 10036-1525
(212) 790-9200
Attorneys For Plaintiff Watch Tower Bible and
Tract Society of Pennsylvania

31653/000/2506362.1
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cower

Cowan, Liebowitz & Latman, P.C.
114 West 47th Street
New York, NY 10036

LIEBOWITZ
LAT1~iAN

(212)790-9200 Tel
(212)575-0671 Fax
www.cll.com
Kieran G. Doyle
(212)790-9261
kgd@cll.com

December 12, 2018
Via ECF and Facsimile
Hon. Nelson S. Roman, U.S.D.J.
United States District Court
Southern District of New York
United States Courthouse
300 Quarropas Street, Courtroom 218
White Plains, NY 10601
Re:

In re: DMCA Section 512(h) Subpoena To YouTube (Google, Inc.)
Case No. 7:18-mc-00268-NSR (S.D.N.Y.)
Our Ref: 31653.000

Dear Hon. Judge Roman:
This firm represents Watch Tower Bible and Tract Society of Pennsylvania("Watch
Tower"). We write regarding a subpoena issued to YouTube (Google, Inc.} (hereafter "Google")
on behalf of Watch Tower.
By way of background, on June 6, 2018, Watch Tower notified Google that an
anonymous and unauthorized third-party was infringing Watch Tower's copyright in video
materials and that such infringement had begun even before Watch Tower had the chance to
release those materials itself. Watch Tower then requested, and on June 19, 2018 the Court
issued, a DMCA §512(h) Subpoena requiring Google to identify the anonymous infringer. The
return date was July 15, 2018. As of July 26, 2018, Watch Tower had not received any of the
requested information and wrote to Google requesting compliance. On August 22, over a month
after the return date, and well after the 14 day objection deadline set by Rule 45, the anonymous
infringer wrote to the Court requesting apre-motion conference to address three items:(1) his
failure to seek to quash the subpoena until more than a month after the return date;(2) his desire
to continue to hide his identity through pseudonymous litigation as "John Doe"; and (3) his
desire that the Court quash the subpoena. Watchtower submitted a letter in response on August
27, 2018.
The Court has, so far, not granted John Doe's request for apre-motion conference.

31653/000/2549831
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United States District Court
December 12, 2018
Page 2
On November 19, I wrote to Google to ask whether it intended to produce the
subpoenaed documents and information. Over the course of several emails and telephone calls,
Google and its outside counsel have advised me that absent a determination from the Court as to
whether it will grant John Doe's untimely request for apre-motion conference, Google will not
provide any documents of information. Accordingly, Watch Tower requests that the Court
provide Google the guidance it requires and, moreover requests that the Court do so by denying
John Doe's untimely request for apre-motion conference.
Sincerel ,

ieran G. Doyle

31653/000/2549831
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MEMORANDUM ENDORSEMENT
In re: DCMA Subpoena to YouTube (Google Inc.)
18-mc-268 (NSR)

08/27/2020

The Court reviewed the attached pre-motion letter from YouTube user John Doe seeking to file a
motion (1) to quash the Subpoena, (2) for leave to proceed pseudonymously, and (3) to extend the
time to move, dated August 22, 2018 (ECF No. 6). The Court has also reviewed the letter response
from Watch Tower Bible and Tract Society of Pennsylvania (“Watch Tower”), dated August 27,
2018 (ECF No. 7.)
The Court waives the pre-motion conference requirement and grants John Doe leave to file the
motion with the following briefing schedule: moving papers are to be served (not filed) on
September 28, 2020; Watch Tower’s opposition is to be served (not filed) on October 13, 2020;
John Doe’s reply shall be served on October 20, 2020.
All motion documents shall be filed on the reply date, October 20, 2020. The parties shall provide
two copies of their respective documents to chambers as the documents are served. As long as
Judge Román’s Emergency Rules remain in place, copies shall be delivered to chambers in
electronic form.
The Clerk of the Court is respectfully directed to terminate the motions at ECF Nos. 6 and 7.
Dated: August 27, 2020
White Plains, NY
SO ORDERED.

_____________________
Nelson S. Román, U.S.D.J.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 7:18-mc-00268 (NSR)

In re:

NOTICE OF CHANGE OF
LAW FIRM NAME AND EMAIL
ADDRESS

DMCA Section 512(h) Subpoena to
YOUTUBE (GOOGLE, INC.)

Malcolm Seymour III, Esq. and Foster Garvey P.C., counsel for movant John Doe
(“Movant”), hereby notify the Court and counsel of record that the firm’s name has changed to
Foster

Garvey

P.C

and

counsel’s

individual

email

address

has

changed

to:

malcolm.seymour@foster.com on October 7, 2019 Counsel’s mailing address, firm phone
number, firm facsimile number, and individual direct phone number remain unchanged.
The new firm name and current addresses for all notices, communications, pleadings and
papers are:
Malcolm Seymour III, Esq.
Foster Garvey P.C.
100 Wall Street, 20th Floor
New York, New York 10005
Tel: (212) 965-4533
malcolm.seymour@foster.com

Please update your records to reflect this change.

Dated: New York, New York
September 2, 2020

FG:11168595.1
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FOSTER GARVEY P.C.

By: /s/ Malcolm Seymour III
Malcolm Seymour III, Esq. (MS-3107)
Attorneys for Movant John Doe
100 Wall Street, 20th Floor
New York, New York 10005
(212) 965-4533
mseymour@gsblaw.com

FG:11168595.1
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Direct Phone: 212.965.4533
malcolm.seymour@foster.com

September 22, 2020
VIA ECF
Hon. Nelson S. Román, U.S.D.J.
United State District Court
Southern District of New York
United States Courthouse
300 Quarropas Street, Courtroom 218
White Plains, NY 10601
Re: In re: DMCA Section 512(h) Subpoena to YouTube (Google Inc.),
Case No. 7:18-mc-00268-NSR
Submission of Multimedia Files/Exhibits
Dear Your Honor:
This firm represents Movant John Doe (the “User”) in connection with his motion (the “Motion”) to
quash the DMCA subpoena (the “Subpoena”) issued in the above-referenced action on June 19, 2018.
The original work and allegedly infringing work (the “Works”) that form the basis of the Subpoena are
both digital videos. To facilitate the Court’s review and resolution of the Motion, Movant wishes to
provide the Court with copies of both Works, but the file sizes of these videos are too large to be
transmitted by ECF or email.
Mindful of Your Honor’s Emergency Rules and Practices in Light of COVID-19, Movant would prefer
to avoid transmitting the Works by portable media (e.g. thumb drive or DVD). Movant could instead
transmit these files via a secure file transfer link, available exclusively to the Court and counsel of
record for the Petitioner herein, for download and review.
Because this method of transmission is not provided for by Your Honor’s Rules and Practices, Movant
respectfully requests leave of the Court to proceed in this fashion. Alternatively, Movant requests the
Court’s instruction and guidance regarding the Court’s preferred method of receipt. Pursuant to the
Court’s August 27, 2020 scheduling order, Movant will serve his moving papers on opposing counsel by
next Monday, September 28, 2020.
//
FG:11187769.1
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Respectfully submitted,

/s/ Malcolm Seymour
Malcolm Seymour

MS/jsl
cc:

All Counsel of Record - By ECF
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Direct Phone: 212.965.4533
malcolm.seymour@foster.com

09/29/2020
September 22, 2020
VIA ECF
Hon. Nelson S. Román, U.S.D.J.
United State District Court
Southern District of New York
United States Courthouse
300 Quarropas Street, Courtroom 218
White Plains, NY 10601

Counsel is instructed to
submit any digital media to
the Court via thumb drive.

Dated: September 29, 2020
White Plains, NY

Re: In re: DMCA Section 512(h) Subpoena to YouTube (Google Inc.),
Case No. 7:18-mc-00268-NSR
Submission of Multimedia Files/Exhibits
Dear Your Honor:
This firm represents Movant John Doe (the “User”) in connection with his motion (the “Motion”) to
quash the DMCA subpoena (the “Subpoena”) issued in the above-referenced action on June 19, 2018.
The original work and allegedly infringing work (the “Works”) that form the basis of the Subpoena are
both digital videos. To facilitate the Court’s review and resolution of the Motion, Movant wishes to
provide the Court with copies of both Works, but the file sizes of these videos are too large to be
transmitted by ECF or email.
Mindful of Your Honor’s Emergency Rules and Practices in Light of COVID-19, Movant would prefer
to avoid transmitting the Works by portable media (e.g. thumb drive or DVD). Movant could instead
transmit these files via a secure file transfer link, available exclusively to the Court and counsel of
record for the Petitioner herein, for download and review.
Because this method of transmission is not provided for by Your Honor’s Rules and Practices, Movant
respectfully requests leave of the Court to proceed in this fashion. Alternatively, Movant requests the
Court’s instruction and guidance regarding the Court’s preferred method of receipt. Pursuant to the
Court’s August 27, 2020 scheduling order, Movant will serve his moving papers on opposing counsel by
next Monday, September 28, 2020.
//
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Respectfully submitted,

/s/ Malcolm Seymour
Malcolm Seymour

MS/jsl
cc:

All Counsel of Record - By ECF
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Cowan, Liebowitz & Latman, P.C.
114 West 47th Street
New York, NY 10036-1525
(212) 790-9200 Tel
(212) 575-0671 Fax
www.cll.com
Eric J. Shimanoff
(212) 790-9226
ejs@cll.com

October 2, 2020
VIA ECF
Hon. Nelson S. Román, U.S.D.J.
United State District Court
Southern District of New York
300 Quarropas Street, Courtroom 218
White Plains, NY 10601
Re:

In re: DMCA Section 512(h) Subpoena to YouTube (Google Inc.),
Case No. 7:18-mc-00268-NSR
Request for Extension of Time on Consent

Dear Hon. Judge Román:
We represent Watch Tower Bible and Tract Society of Pennsylvania (“Watch Tower”) in
the above-referenced matter. We write—with consent of John Doe’s counsel—to seek an
extension of the briefing deadlines concerning John Doe’s Motion to Quash.
On September 28, 2020, John Doe timely served Watch Tower with its Motion to Quash.
The Court’s briefing schedule (Dkt. #11) states that Watch Tower’s opposition shall be served on
October 13, 2020 and John Doe's reply shall be served on October 20, 2020.
In order to fully review and respond to the substantive arguments within John Doe’s
Motion to Quash, Watch Tower seeks a brief two-week extension of its response deadline, up to
and including October 27, 2020.
If Watch Tower’s extension request is granted, John Doe seeks an extension of its reply
deadline up to and including November 10, 2020.
Counsel for Watch Tower and John Doe each consent to these requests.
There have been no prior requests for extension of the briefing schedule deadlines.

Respectfully submitted,
s/ Eric J. Shimanoff

31653/000/3570714
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Cowan, Liebowitz & Latman, P.C.
114 West 47th Street
New York, NY 10036-1525
(212) 790-9200 Tel
(212) 575-0671 Fax
www.cll.com
Eric J. Shimanoff
(212) 790-9226
ejs@cll.com

October 2, 2020
VIA ECF
Hon. Nelson S. Román, U.S.D.J.
United State District Court
Southern District of New York
300 Quarropas Street, Courtroom 218
White Plains, NY 10601
Re:

Dated: October 5, 2020
White Plains, NY

The application is granted.
The Clerk of the Court is
directed to terminate the
motion at ECF No. 15.

In re: DMCA Section 512(h) Subpoena to YouTube (Google Inc.),
Case No. 7:18-mc-00268-NSR
Request for Extension of Time on Consent

Dear Hon. Judge Román:
We represent Watch Tower Bible and Tract Society of Pennsylvania (“Watch Tower”) in
the above-referenced matter. We write—with consent of John Doe’s counsel—to seek an
extension of the briefing deadlines concerning John Doe’s Motion to Quash.
On September 28, 2020, John Doe timely served Watch Tower with its Motion to Quash.
The Court’s briefing schedule (Dkt. #11) states that Watch Tower’s opposition shall be served on
October 13, 2020 and John Doe's reply shall be served on October 20, 2020.
In order to fully review and respond to the substantive arguments within John Doe’s
Motion to Quash, Watch Tower seeks a brief two-week extension of its response deadline, up to
and including October 27, 2020.
If Watch Tower’s extension request is granted, John Doe seeks an extension of its reply
deadline up to and including November 10, 2020.
Counsel for Watch Tower and John Doe each consent to these requests.
There have been no prior requests for extension of the briefing schedule deadlines.

Respectfully submitted,
s/ Eric J. Shimanoff
10/5/2020
31653/000/3570714
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 7:18-mc-00268 (NSR)

In re:
DMCA Section 512(h) Subpoena to
YOUTUBE (GOOGLE, INC.)

MOTION TO QUASH AND PROCEED
ANONYMOUSLY
Fed. R. Civ. P. 45(d)(3)

PLEASE TAKE NOTICE that upon the accompanying memorandum of law and the
declaration of Malcolm Seymour, movant John Doe (“Movant”) will move this Court at the United
States District Court for the Southern District of New York, Federal Building and United States
Courthouse, 300 Quarropas St., Room 218, White Plains, New York, 10601, before the Honorable
Nelson S. Román, United States District Judge, for an Order, pursuant to Fed. R. Civ. P. 45(d)(3),
quashing the subpoena issued in this matter on June 20, 2018, or in the alternative granting Movant
leave to proceed anonymously.
Dated: Brooklyn, New York
September 28, 2020
Respectfully submitted,
FOSTER GARVEY, P.C.

By: /s/ Malcolm Seymour
Malcolm Seymour, Esq. (MS-3107)
100 Wall Street, 20th Floor
New York, New York 10005-3708
(212) 965-4533
malcolm.seymour@foster.com
Attorneys for Movant John Doe

FG:11171864.1

Case 7:18-mc-00268-NSR Document 18 Filed 11/10/20 Page 1 of 9

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
In re:

Case No. 7:18-mc-00268 (NSR)

DMCA Section 512(h) Subpoena to
YOUTUBE (GOOGLE, INC.)

DECLARATION OF MALCOLM SEYMOUR IN SUPPORT OF
MOTION TO QUASH SUBPOENA AND PROCEED ANONYMOUSLY
I, Malcolm Seymour, under penalty of perjury declare as follows:
1.

I am a principal with the law firm of Foster Garvey and counsel in this action to the

anonymous John Doe movant (“Movant”).
2.

I respectfully submit this declaration in support of Movant’s motion (the “Motion”)

(1) to quash the subpoena (the “Subpoena”)1 issued by order of the Court dated June 19, 20182 and
(2) in the alternative, for leave to proceed anonymously.
3.

This declaration is submitted to collect and attach documents relevant to the

Motion, and in lieu of a signed declaration by the Movant, who wishes to protect his identity by
remaining anonymous. Where statements in my declaration are based on the Movant’s personal
knowledge rather than my own, I have so indicated.
4.

The Subpoena in this action was issued upon motion of the Watch Tower Bible and

Tract Society of Pennsylvania (“Watchtower”), a tax-exempt religious organization that
coordinates the preaching and proselytizing efforts of the Jehovah’s Witnesses (“JW”).3

1

The Subpoena was issued substantially in the form proposed by Petitioner at the commencement of this action.
See Doc. No. 1-1.
2

See Doc. No. 4.

3

Watchtower has disputed that it “coordinates the preaching and proselytizing efforts” of the JW (see Doc. No. 7, p.
2), but this characterization is consistent with publicly available descriptions of the organization. The Wikipedia
entry for Watchtower characterizes the group as “the main legal entity used worldwide by Jehovah's Witnesses to

-1FG:11171865.1
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5.

The Subpoena is addressed to YouTube (Google, Inc.) (“YouTube”), a website that

hosts user-created video content.

The Subpoena requests disclosure of various articles of

identifying information, including the legal name, email address, contact information and IP
address(es) of YouTube user “kevin McFree.”
6.

The Movant has confirmed to me that he is the natural person who owns and

publishes content under the pseudonymous YouTube account “kevin McFree” (the “Account”).4
The Subpoena seeks disclosure of the Movant’s identifying information.
7.

Movant represents that he is a lapsed Jehovah’s Witnesses who uses his

pseudonymous Account to express views critical of the church.
8.

Most of the videos posted to the Account are stop-frame Lego animations set in a

fictitious locale called Dubtown (short for “J-Dubtown”). These videos feature comical voiceover
that satirizes and criticizes the practices of the Jehovah’s Witnesses.
9.

The allegedly infringing video that prompted the Subpoena at issue in this case (the

“User Video”) was uploaded to the Account on May 18, 2018 under the title “DUBTOWN –
Family Worship July Broadcast.”5

direct, administer and disseminate doctrines for the group . . . often referred to by members of the denomination
simply as ‘the Society.’” Wikipedia, “Watch Tower Bible and Tract Association of Pennsylvania,” annexed as
“Exhibit 1,” available at https://en.wikipedia.org/wiki/Watch_Tower_Bible_and_Tract_Society_of_Pennsylvania
(last visited September 12, 2020). In any event, the nature of Watchtower’s work is not germane to the merits of the
Motion.
4

If necessary, Movant is willing to provide personal identifying information and confirmation of his ownership of
the Account for the Court’s in camera review. The Account remains operative and hosts several dozen videos
themed around the Jehovah’s Witnesses, available at https://www.youtube.com/c/kevinMcFree/featured (last visited
September 12, 2020).
5
As stated on the face of the Subpoena, the User Video was originally available at the URL
https://www.youtube.com/watch?v=LNdo_flz-7o. That page now states that the User Video “is no longer available
due to a copyright claim” by Watchtower, as visible from the screen capture attached as “Exhibit 2,” available at
https://www.youtube.com/watch?v=LNdo_flz-7o (last visited September 12, 2020).

-2FG:11171865.1
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The User Video
10.

The User Video was removed from YouTube on or around June 11, 2018 in

response to a DMCA takedown notice from Watchtower.6
11.

The User Video excerpted roughly seven minutes and 35 seconds of footage from

a Watchtower video titled “JW Broadcasting – July 2018” (the “JW Video”), interspersing the
original footage with critical and satirical commentary.7 Movant confirms that the User Video was
not sold for commercial use or monetized for ad revenue.8
12.

The JW Video is more than 53 minutes long. The User Video excerpted less than

15 percent of the total footage contained the JW Video.
13.

While the JW Video was not published on Watchtower’s website until July, 2018,

the JW Video footage contained in the User Video had already been shared to YouTube by the
user “John Cedars” on April 4, 2018 (the “Cedars Video”).9 Movant obtained the JW Video
footage featured in the User Video from the Cedars Video.

6

For purposes of facilitating the Court’s review of this Motion, undersigned counsel has re-uploaded the User Video
as “Exhibit 11” for limited download by the Court and Petitioner from counsel’s access-restricted fileshare,
available at https://fostergarvey.sharefile.com/f/fof18f57-dd8e-4d82-8d86-f7902292045e (last visited September 28,
2020). Logins have been enabled for the email addresses of counsel of record for Watchtower (Kieran Doyle, Eric
Shimanoff and Paul Polidoro) and for Your Honor’s chambers (RomanNYSDChambers@nysd.uscourts.gov).
Movant has transmitted the User Video via secure file transfer rather than portable media in accordance with the
Court’s Emergency Individual Rules and Practices in Light of COVID-19. See Doc. No. 13.
7

Available at https://www.jw.org/en/library/videos/#en/mediaitems/StudioMonthlyPrograms/pubjwb_201807_1_VIDEO (last visited September 12, 2020). A true and correct screen capture of this webpage as of
the last visited date is attached as “Exhibit 3.”
For purposes of facilitating the Court’s review of this Motion, undersigned counsel has re-uploaded the User Video
as “Exhibit 12” for limited download by the Court and Petitioner from counsel’s access-restricted fileshare,
available at https://fostergarvey.sharefile.com/f/fof18f57-dd8e-4d82-8d86-f7902292045e (last visited September 28,
2020).
8
While Movant now monetizes all content on his channel (and receives advertising revenue for views of his videos),
Movant confirms that he did not activate YouTube monetization on his channel until after the User Video had been
removed.
9

Available at https://www.youtube.com/watch?v=Jt4K8Frm6k0 (last visited September 12, 2020).

-3FG:11171865.1
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14.

The Cedars Video, titled “My thoughts on JW Broadcasting 43 – July 2018 (with

Mark Noumair)” is more than an hour and 45 minutes long. The Cedars Video incorporates most
if not all of the footage from the JW Video, also interspersed with critical commentary.
15.

To date, the Cedars Video has been viewed more than 47,000 times. 10 By

comparison, the most popular video on the Account has amassed just over 17,000 views.11
16.

Although the Cedars Video was published a month before the User Video, excerpts

almost the entirety of the JW Video, and has been widely viewed, it remains available on YouTube
in its original form.12
17.

Upon information and belief, Watchtower has not requested to take down the

Cedars Video, or asserted infringement claims against its creator, because Watchtower already
knows the identity of YouTube user John Cedars, who discloses his true name on his YouTube
channel.13
18.

The JW Video is freely available for download and redistribution from the

Watchtower’s website, with no advisory against its republication or the creation of derivative
works. 14 Watchtower does not make “commercial use” of the JW Video, and there is no
commercial market for the JW Video.

10

See Cedars Video, available at https://www.youtube.com/watch?v=Jt4K8Frm6k0 (last visited September 12,
2020). A true and correct screen capture of this webpage as of the last visited date is attached as “Exhibit 4.”

11

See kevin McFree, “The Six Degrees of Shunning s02e07,” available at
https://www.youtube.com/watch?v=CO_j2vUrBm0 (last visited September 12, 2020). A true and correct screen
capture of this webpage as of the last visited date is attached as “Exhibit 5.”
12

See Cedars Video, available at https://www.youtube.com/watch?v=Jt4K8Frm6k0.

13

See, The John Cedars Channel, “About,” available at https://www.youtube.com/c/JohnCedars/about (last visited
September 7, 2020). A true and correct screen capture of this webpage as of the last visited date is attached as
“Exhibit 6.”

14

See Exh. 3 (screen capture of JW Video webpage, showing prominently featured “Download” and “Share” links).
See also JW Video, Exh. 12.
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Movant’s Need for Anonymity
19.

The Motion seeks to prevent disclosure of Movant’s personal information, among

other reasons, because disclosure could expose Movant to retaliation by Watchtower and
ostracization in his community.
20.

Movant is likely to prevail on his Motion to quash the Subpoena, and would suffer

irreparable harm if forced to disclose his identifying information in these proceedings.
21.

The purpose of the Motion would be forfeit if Movant were forced to divulge his

name and identifying information in order to assert and vindicate his rights in these proceedings.
22.

The User Video, before its removal from YouTube, satirized and criticized the

church and the JW Video. The church deems expression of views contrary to JW doctrine to be a
form of apostasy.
23.

Jehovah’s Witnesses consider apostasy to be a serious sin that warrants

“disfellowshipping.” 15

Movant represents that the church actively seeks to identify and

excommunicate defectors through “apostasy hearings.”
24.

Disfellowshipping is an acknowledged practice of Jehovah’s Witnesses that

requires the shunning and “strict avoidance” of excommunicated Witnesses by active adherents.16
Even family members are encouraged to avoid and “keep contact to a minimum” with

15

In a statement provided to the news media, Watchtower has confirmed that “[i]f a baptised Witness makes a
practice of breaking the Bible's moral code, and does not give evidence of stopping the practice, he or she will be
shunned or disfellowshipped.” Monica Soriano, BBC News, “The ex-Jehovah’s Witnesses Shunned by Their
Families,” July 25, 2017 (available at https://www.bbc.com/news/uk-40704990) (last visited September 12, 2020).
A true and correct copy of this article as of the last visited date is attached as “Exhibit 7,” with the quote material at
page 2.

16

Watch Tower Bible and Tract Society of Pennsylvania, “How To Treat A Disfellowshipped Person,” available at
https://www.jw.org/en/publications/books/gods-love/disfellowshipped-person/ (last visited September 12, 2020). A
true and correct copy of this article as of the last visited date is attached as “Exhibit 8,” with the quoted material at
pp. 1-2.
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disfellowshipped relatives who do not live in the same home.17
25.

While Movant no longer practices as a Jehovah’s Witness, he maintains significant

friend and family ties within the religion. Movant has not been formally disfellowshipped from
the church due to his anonymity.
26.

Movant believes that Watchtower would use his personal information for purposes

of doxing and disfellowshipping him.
27.

Disfellowshipped Witnesses have described the process as traumatic and

isolating.18 Witnesses suffer the loss of their friends, family and community unless they repent by
accepting the church’s teachings.
28.

Movant would suffer similar hardship and irreparable harm if forced to disclose his

identity as a condition of seeking legal relief. Movant would be unable to communicate with any
family member who does not live in his home. Movant’s parents would be prohibited from
speaking with him, upon penalty of disfellowshipping or loss of other status within church.
29.

For the reasons set forth in the accompanying memorandum of law, Movant’s

Youtube video makes fair and transformative use of Watchtower publications to satirize and
criticize the organization.
30.

The User Video makes critical and transformative use of a small portion of the JW

Video, and is not a potential replacement for the JW Video. Neither the User Video nor the JW
Video was distributed for commercial use. Under established Second Circuit case law, the User
Video did not constitute infringement, even if some excerpted footage was obtained without
authorization.

17

Id.

18

See Exh. 7, p. 3 (anonymous Witness describing his excommunication as “a very isolating time” that made him
suicidal).
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Watchtower’s Doxing Campaign
31.

The DMCA subpoena mechanism may only be invoked to enforce rights conferred

by federal copyright law. Federal copyright law does not give Watchtower the right to suppress
criticism of its organization that makes fair use of its freely downloadable and distributable
publications.
32.

Upon information and belief, the Subpoena was not issued for the earnest purpose

of vindicating Watchtower’s copyright in the JW Video. Attached as “Exhibit 9” is a PACER
Case Locator report listing all nationwide civil actions in which Watchtower has appeared as a
party from January 1, 2015 to present.
33.

Excluding the two results in which Watchtower appears as a Defendant,

Watchtower has appeared as a Plaintiff, Petitioner or “ADR Provider” in 61 federal civil
proceedings during this period. Virtually all of these were miscellaneous proceedings requesting
issuance of DMCA subpoenas. Most were venued in the Southern District of New York.
34.

While Watchtower has sought issuance of 60 DMCA subpoenas since 2017, it has

to date commenced only one enforcement action, Watch Tower Bible and Tract Society of
Pennsylvania v. The Truth and Transparency Foundation et al, Case No. 1:20-cv-03366-MKV
(S.D.N.Y.) (the “TTF Action”).
35.

The Complaint in the TTF Action reveals that Watchtower identified the

Defendants in that case without use of the DMCA subpoena mechanism. See id., 1:20-cv-03366MKV, Doc. No. 1, ¶¶ 13-15.
36.

Accordingly, of the 60 DMCA subpoenas requested (and in most cases, obtained)

by Watchtower since 2017, not one has culminated in a copyright enforcement action against an
alleged infringer.
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37.

After successfully obtaining three DMCA subpoenas from this Court in 2017,19

Watchtower failed to pursue enforcement proceedings against any of the alleged infringers. The
three-year statute of limitations applicable to those claims has now run. See 17 U.S.C. § 507(b).
38.

Watchtower’s failure to take any subsequent action on any of these dozens of

DMCA’s subpoena belies its certification to this Court that the information sought by way of the
Subpoena “will only be used for purposes of protecting Watch Tower’s rights under title 17 U.S.C.
§§ 100, et seq.”20
39.

Upon information and belief, Watchtower’s aim in requesting this information is to

identify and disfellowship apostate JWs, not to protect its rights under federal copyright law.
40.

The United States District Court for the Northern District of California recently

granted a motion to quash a Watchtower DMCA subpoena similar to the Subpoena at issue here.
See In Re DMCA Subpoena to Reddit, 441 F.Supp.3d 875 (N.D. Cal. 2020).
41.

The court in the Reddit case found that the anonymous movant therein had made

fair use of Watchtower publications when he excerpted and posted images from Watchtower
magazines to the online forum Reddit. See id. at 484. Holding that fair use of copyrighted material
does not constitute infringement in the first instance, the Reddit court concluded that Watchtower
was required to evaluate the issue of fair use before sending a takedown notice for allegedly
infringing content. See id. at 886. The Reddit court concluded that Watchtower failed to satisfy
this prerequisite, and granted quashal. See id. at 887.

19

See, e.g., In re DMCA Subpoena to Google, Inc., Case No. 7:17-mc-00194-VB, Doc. No. 2 (S.D.N.Y. June 12,
2017); In re DMCA Subpoena to Google, Inc., Case No. 7:17-mc-00195-VB, Doc. No. 2 (S.D.N.Y. June 12, 2017);
In re DMCA Subpoena to GoDaddy.com, LLC, Case No. 7:17-mc-00217-KMK, Doc. No. 6 (S.D.N.Y. July 12,
2017).

20

Doc. No. 1-2, p. 2, ¶ 4 (June 15, 2018 Declaration of Paul D. Polidoro).
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42.

Any copyright claim alleged against Movant by Watchtower in connection with the

User Video would be unlikely to survive dismissal under Fed. R. Civ. P. 12(b)(6).
43.

Even if the Court dies Movant’s Motion to quash, Watchtower’s low likelihood of

success on any eventual copyright claim, coupled with the irreparable harm to Movant of
unmasking himself in proceedings to defend against such a claim, warrants leave of the Court for
Movant to appear anonymously in this and any subsequent proceedings.
44.

Attached as “Exhibit 10” is Watchtower’s brief as petitioner in the Supreme Court

case of Watch Tower Bible and Tract Society of Pennsylvania v. Village of Stratton, Docket No.
00-1737 (2000), in which Watchtower emphatically defends of the importance of anonymous
speech to our system of democracy.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.
Executed on: September 28, 2020

/s/ Malcolm Seymour
Malcolm Seymour, Esq.
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Watch Tower Bible and Tract Society of
Pennsylvania
The Watch Tower Bible and Tract Society of Pennsylvania is a
non-stock, not-for-profit organization[4] headquartered in Warwick,
New York. It is the main legal entity used worldwide by Jehovah's
Witnesses to direct, administer and disseminate doctrines for the
group and is often referred to by members of the denomination
simply as "the Society". It is the parent organization of a number of
Watch Tower subsidiaries, including the Watchtower Society of
New York and International Bible Students Association.[5][6] The
number of voting shareholders of the corporation is limited to
between 300 and 500 "mature, active and faithful" male Jehovah's
Witnesses.[7] About 5800 Jehovah's Witnesses provide voluntary
unpaid labour, as members of a religious order, in three large Watch
Tower Society facilities in New York;[8] nearly 15,000 other
members of the order work at the Watch Tower Society's other
facilities worldwide.[8][9][10]
The organization was formed in 1881 as Zion's Watch Tower Tract
Society for the purpose of distributing religious tracts.[4] The society
was incorporated in Pittsburgh, Pennsylvania on December 15,
1884. In 1896, the society was renamed Watch Tower Bible and
Tract Society.[11] Following a leadership dispute in the Bible
Student movement, the Watch Tower Society remained associated
with the branch of the movement that became known as Jehovah's
Witnesses. In 1955, the corporation was renamed Watch Tower
Bible and Tract Society of Pennsylvania.[12] In 1976, all activities
of the Watch Tower Society were brought under the supervision of
the Governing Body of Jehovah's Witnesses.[13]
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Watch Tower Bible and Tract
Society of Pennsylvania

Formation

Pittsburgh,
Pennsylvania, U.S.
(December 15, 1884)

Founder

Charles Taze Russell

Tax ID no.

11-1857820[1]

Legal status

501(c)(3) church[1][2]

Headquarters

Wallkill, New York,
U.S.[3]

President

Robert Ciranko

Subsidiaries

Various

Website

jw.org (http://jw.org)

Formerly
called

Zion's Watch Tower
Tract Society (1881–
1896)
Watch Tower Bible
and Tract Society
(1896–1955)
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History
On February 16, 1881, Zion's Watch Tower Tract Society was formed in Pittsburgh, Pennsylvania, United
States, for the purpose of organizing the printing and distribution of religious tracts. William Henry Conley, a
Pittsburgh industrialist and philanthropist, served as president, with Charles Taze Russell serving as secretarytreasurer.[14] The society's primary journal was Zion's Watch Tower and Herald of Christ's Presence, first
published in 1879 by Russell,[15] founder of the Bible Student movement.[16] Other early writers for the
Watch Tower Society included J. H. Paton and W. I. Mann.[14][17] Formation of the society was announced in
the April 1881 issue of Zion's Watch Tower.[18] That year, the society received donations of $35,391.18.[19]

Incorporation
On December 15, 1884, the society was incorporated as Zion's Watch Tower Tract Society in Pennsylvania as
a non-profit, non-stock corporation with Russell as president. The corporation was located in Allegheny,
Pennsylvania. In its charter, written by Russell, the society's purpose was stated as "the mental, moral and
religious improvement of men and women, by teaching the Bible by means of the publication and distribution
of Bibles, books, papers, pamphlets and other Bible literature, and by providing oral lectures free for the
people".[20] The charter provided for a board of seven directors, three of whom served as officers—a
president, vice-president (initially William I. Mann) and secretary-treasurer (initially Maria Russell). The
charter stipulated that the officers be chosen from the directors and be elected annually by ballot. Board
members would hold office for life unless removed by a two-thirds vote by shareholders. Vacancies on the
board resulting from death, resignation or removal would be filled by a majority vote of the remaining board
members within 20 days; if such vacancies were not filled within 30 days an appointment could be made by
the president, with the appointments lasting only until the next annual corporation meeting, when vacancies
would be filled by election.[21]
Anyone subscribing to $10 or more of the society's Old Testament Tracts or donating $10 or more to the
society was deemed a voting member and entitled to one vote per $10 donated.[21] Russell indicated that
despite having a board and shareholders, the society would be directed by only two people—him and his wife
Maria.[22] Russell said that as of December 1893 he and his wife owned 3705, or 58 percent, of the 6383
voting shares, "and thus control the Society; and this was fully understood by the directors from the first. Their
usefulness, it was understood, would come to the front in the event of our death... For this reason, also, formal
elections were not held; because it would be a mere farce, a deception, to call together voting shareholders
from all over the world, at great expense, to find upon arrival that their coming was useless, Sister Russell and
myself having more than a majority over all that could gather. However, no one was hindered from attending
such elections." The influx of donations gradually diluted the proportion of the Russells' shares and in 1908
their voting shares constituted less than half the total.[23][24] Russell emphasized the limitations of the
corporation, explaining: "Zion's Watch Tower Tract Society is not a 'religious society' in the ordinary meaning
of this term"[25] He also stated, "This is a business association merely... It has no creed or confession. It is
merely a business convenience in disseminating the truth."[21] Incorporation of the society meant that it would
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outlive Russell, so individuals who wished to bequeath their money or property to him would not have to alter
their will if he died before they did.[26] On September 19, 1896, the name of the corporation was changed to
Watch Tower Bible and Tract Society.[27]

Charles Taze Russell, president of
the Watch Tower Society 1884–1916
and founder of the Bible Student
movement

From 1908 Russell required the directors to write out resignations
when they were appointed so Russell could dismiss them by simply
filling in the date.[23] In 1909, Russell instructed legal counsel Joseph
Franklin Rutherford to determine whether the society's headquarters
could be moved to Brooklyn, New York.[28] Rutherford reported that
because it had been established under Pennsylvania law, the
corporation could not be registered in New York state, but suggested
that a new corporation be registered there to do the society's work.
Rutherford subsequently organized the formation of the People's
Pulpit Association, which was incorporated on February 23, 1909,
and wrote the charter which gave the president—to be elected for life
at the first meeting—"absolute power and control" of its activities in
New York.[28][29] The society sold its buildings in Pittsburgh[30] and
moved staff to its new base in Brooklyn. Although all New York
property was bought in the name of the New York corporation and all
legal affairs of the society done in its name, Russell insisted on the
continued use of the Watch Tower Bible and Tract Society name on
all correspondence and publications.[28]

The move from Pennsylvania to New York occurred during court
proceedings over the breakdown of Russells' marriage. His wife
Maria had been granted a "limited divorce" on March 4, 1908, but in 1909 returned to court in Pittsburgh to
request an increase in alimony,[31] which her former husband refused.[32] Authors Barbara Grizzuti Harrison
and Edmond C. Gruss have claimed Russell's move to Brooklyn was motivated by his desire to transfer from
the jurisdiction of the Pennsylvania courts. They claim he transferred all his assets to the Watch Tower Society
so he could declare himself bankrupt and avoid being jailed for failure to pay alimony.[31][33][34]
In 1914, the International Bible Students Association was incorporated in Britain to administer affairs in that
country. Like the People's Pulpit Association, it was subsidiary to the Pennsylvania parent organization and all
work done through both subsidiaries was described as the work of the Watch Tower Society. The Watchtower
noted: "The editor of The Watchtower is the President of all three of these Societies. All financial responsibility
connected with the work proceeds from [the Pennsylvania corporation]. From it the other Societies and all the
branches of the work receive their financial support... we use sometimes the one name and sometimes the other
in various parts of our work—yet they all in the end mean the Watch Tower Bible and Tract Society, to which
all donations should be made."[6]

Leadership dispute
Russell died on October 31, 1916, in Pampa, Texas during a cross-country preaching trip. On January 6, 1917,
board member and society legal counsel Joseph Franklin Rutherford, aged 47, was elected president of the
Watch Tower Society, unopposed, at the Pittsburgh convention. Under his presidency, the role of the society
underwent a major change.[35] By-laws passed by both the Pittsburgh convention and the board of directors
stated that the president would be the executive officer and general manager of the society, giving him full
charge of its affairs worldwide.[36]
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By June 1917, four of the seven Watch Tower Society directors,
Robert H. Hirsh, Alfred I. Ritchie, Isaac F. Hoskins and James D.
Wright, had decided they had erred in endorsing Rutherford's
expanded powers of management,[37] claiming Rutherford had
become autocratic.[37] Hirsch attempted to rescind the new by-laws
and reclaim the powers of management from the president,[38] but
Rutherford later claimed he had by then detected a conspiracy among
the directors to seize control of the society.[39] In July, Rutherford
gained a legal opinion from a Philadelphia corporation lawyer that
none of his opposers were legally directors of the society.

Joseph Franklin Rutherford,
president of the Watch Tower
Society 1917–1942

On July 12, 1917, Rutherford filled what he claimed were four
vacancies on the board, appointing A. H. Macmillan and
Pennsylvania Bible Students W. E. Spill, J. A. Bohnet and George H.
Fisher as directors.[40] Between August and November the society
and the four ousted directors published a series of pamphlets, with
each side accusing the other of ambitious and reckless behavior. The
former directors also claimed Rutherford had required all headquarters
workers to sign a petition supporting him and threatened dismissal for
any who refused to sign.[41] The former directors left the Brooklyn
headquarters on August 8, 1917.[42] On January 5, 1918, Rutherford
was returned to office.

In May 1918, Rutherford and seven other Watch Tower directors and
officers were arrested on charges of sedition under the Espionage Act.
On June 21, 1918, they were sentenced to 20 years' imprisonment. Rutherford feared his opponents would
gain control of the Society in his absence, but on January 2, 1919, he learned he had been re-elected president
at the Pittsburgh convention the day before.[43] However, by mid-1919 about one in seven Bible Students had
chosen to leave rather than accept Rutherford's leadership,[44] forming groups such as The Stand Fast
Movement, Paul Johnson Movement, Dawn Bible Students Association, Pastoral Bible Institute of Brooklyn,
Elijah Voice Movement and Eagle Society.[45]
Although formed as a "business convenience" with the purpose of publishing and distributing Bible-based
literature and managing the funds necessary for that task, the corporation from the 1920s began its
transformation into the "religious society" Russell had insisted it was not, introducing centralized control and
regulation of Bible Student congregations worldwide.[46] In 1938, Rutherford introduced the term "theocracy"
to describe the hierarchical leadership of Jehovah's Witnesses, with Consolation explaining: "The Theocracy is
at present administered by the Watch Tower Bible and Tract Society, of which Judge Rutherford is the
president and general manager."[47] The society appointed "zone servants" to supervise congregations and in a
Watchtower article Rutherford declared the need for congregations to "get in line" with the changed
structure.[48][49]

Amendments to charter
Following Rutherford's death in 1942, Nathan H. Knorr became president of the Watch Tower Society, and
subsequently introduced further changes to the role of the society. At a series of talks given in Pittsburgh on
September 30, 1944, coinciding with the society's annual meeting, it was announced that changes would be
made to the 1884 charter to bring it into "closer harmony with theocratic principles". The amendments, most of
which were passed unanimously,[51] significantly altered the terms of membership and stated for the first time
that the society's purposes included preaching about God's kingdom, acting as a servant and governing agency
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of Jehovah's Witnesses, and sending missionaries and teachers for the public worship
of God and Jesus Christ. The new charter, which took effect from January 1, 1945
included the following changes:
An altered and expanded explanation of article II, detailing the purpose of
the society. This included the preaching of the gospel of God's kingdom
to all nations; to print and distribute Bibles and disseminate Bible truths
with literature explaining Bible truths and prophecy concerning the
establishment of God's kingdom; to authorise and appoint agents,
servants, employees, teachers evangelists, missionaries, ministers and
Nathan Homer
others "to go all the world publicly and from house to house to preach
Knorr, president of
Bible truths to persons willing to listen by leaving with such persons said
the Watch Tower
literature and by conducting Bible studies thereon"; to improve people
Society 1942–1977
mentally and morally by instruction "on the Bible and incidental scientific,
historical and literary subjects"; to establish and maintain Bible schools
and classes; to "teach, train, prepare and equip men and women as
ministers, missionaries, evangelists, preachers, teachers and instructors
in the Bible and Bible literature, and for public Christian worship of
Almighty God and Jesus Christ" and "to arrange for and hold local and
worldwide assemblies for such worship".
An amendment to article V, detailing the qualifications for membership of
the society. Each donation of $10 to the society funds had formerly
entitled the contributor to one voting share; the amendment limited
membership to "only men who are mature, active and faithful witnesses
of Jehovah devoting full time to performance of one or more of its
Frederick William
chartered purposes... or such men who are devoting part time as active
Franz, president of
presiding ministers or servants of congregations of Jehovah's witnesses".
the Watch Tower
The amended article stipulated that "a man who is found to be in
Society 1977–1992
harmony with the purposes of the Society and who possesses the above
qualifications may be elected as a member upon being nominated by a
member, director or officer, or upon written application to the president or
secretary. Such members shall be elected upon a finding by the Board of
Directors that he possesses the necessary qualifications and by
receiving a majority vote of the members." The amendment limited
membership at any one time to between 300 and 500, including
approximately seven residents of each of the 48 states of the US. It also
introduced a clause providing for the suspension or expulsion of a
member for wilfully violating the society's rules, or "becoming out of
harmony with any of the Society's purposes or any of its work or for wilful
Milton George
conduct prejudicial to the best interests of the Society and contrary to his
Henschel, president
duties as a member, or upon ceasing to be a full-time servant of the
of the Watch Tower
Society or a part-time servant of a congregation of Jehovah's witnesses".
Society 1992–2000
An amendment to article VII, dealing with the governance of the society
by its board of directors. The amendment deleted reference to adherence
to the constitution and laws of Pennsylvania of the US. It also specified powers of the board
including matters of finance and property.
An amendment to article VIII, detailing the office holders of the society and the terms of office
and method of appointment of officers and directors. A clause stating that board members
would hold office for life was deleted. The new clause provided for board membership for a
maximum of three years, with directors qualifying for re-election at the expiration of their
term.[52]

Governing Body
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In 1976, direction of the Watch Tower Society and of the congregations of Jehovah's
Witnesses worldwide came under the control of the Governing Body, reducing the
power of the society's president. The society has described the change as "one of the
most significant organizational readjustments in the modern-day history of Jehovah's
Witnesses."[53]
Following the death of Knorr in 1977, subsequent presidents of the Watch Tower
Society have been Frederick W. Franz (June 1977 – December 1992); Milton G.
Henschel (December 1992 – October 2000), Don A. Adams (October 2000 – 2014)
and Robert Ciranko (incumbent).[50] Adams and Ciranko are considered "helpers" to
the Governing Body, which retains authority over the corporations.[54]

Presidents
Name

Date of birth

Date of death

William Henry
Conley

June 11, 1840

July 25, 1897

Started

Don Alden Adams,
president of the
Watch Tower
Society 2000–
2014[50]

Ended

February 16,
1881

December,
1884

Incorporated
Charles Taze
Russell

February 16,
1852

October 31,
1916

December 15,
1884

October 31,
1916

Joseph Franklin
Rutherford

November 8,
1869

January 8,
1942

January 6,
1917

January 8,
1942

Nathan Homer
Knorr

April 23, 1905

June 8, 1977

January 13,
1942

June 8, 1977

Frederick William
Franz

September 12,
1893

December 22,
1992

June 22, 1977

December 22,
1992

Milton George
Henschel

August 9,
1920

March 22,
2003

December 30,
1992

October 7,
2000

Don Alden Adams

1925

–

October 7,
2000

2014

Robert Ciranko

March 9, 1947

–

2014

incumbent[50]

Operations
The corporation is a major publisher of religious publications, including books, tracts, magazines and Bibles.
By 1979, the society had 39 printing branches worldwide. In 1990, it was reported that in one year the society
printed 696 million copies of its magazines, The Watchtower and Awake! as well as another 35,811,000 pieces
of literature worldwide, which are offered door-to-door by Jehovah's Witnesses.[55] As of 2013, the Society
prints more than 43 million of its public issues of these magazines each month, totaling over 1 billion annually.
The society describes its headquarters and branch office staff as volunteers rather than employees,[8] and
identifies them as members of the Worldwide Order of Special Full-Time Servants of Jehovah's Witnesses.[9]
Workers receive a small monthly stipend[56] with meals and accommodation provided by the society. The
"Bethel family" in the Brooklyn headquarters includes hairdressers, dentists, doctors, housekeepers and
carpenters, as well as shops for repairing personal appliances, watches, shoes and clothing without charge for
labor.[57]
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The society files no publicly accessible financial figures, but reported in 2011 that it had spent more than $173
million that year "in caring for special pioneers, missionaries and traveling overseers in their field service
assignments".[9][58] Donations obtained from the distribution of literature is a major source of income, most of
which is used to promote its evangelical activities.[59]
Author James Beckford has claimed the status of voting members of the society is purely symbolic. He said
they cannot be considered to be representatives of the mass of Jehovah's Witnesses and are in no position to
challenge the actions or authority of the society's directors.[60]

Property ownership
United States
The corporation was first located at 44 Federal Street, Allegheny, Pennsylvania (the city was annexed by
Pittsburgh in 1907), but in 1889 moved to "Bible House", newly built premises at 56–60 Arch Street,
Allegheny, owned by Russell's privately owned Tower Publishing Company. The new building contained an
assembly hall seating about 200, as well as editorial, printing and shipping facilities and living quarters for
some staff.[61] The title for the building was transferred in April 1898 to the Watch Tower Bible and Tract
Society.
In 1909, the society moved its base to Brooklyn. A four-story brownstone parsonage formerly owned by
Congregationalist clergyman and social reformer Henry Ward Beecher at 124 Columbia Heights was
converted to a residence for a headquarters staff of 30, as well as an office for Russell. A former Plymouth
church building at 13–17 Hicks Street was also purchased and converted into Watch Tower headquarters, with
room for 350 staff. It contained an 800-seat assembly hall, shipping department and printing facilities.[62] The
Watch Tower announced: "The new home we shall call 'Bethel,' and the new office and auditorium, 'The
Brooklyn Tabernacle'; these names will supplant the term 'Bible House.'"[63] In October 1909, an adjoining
building at 122 Columbia Heights was bought.[64] In 1911, a new nine-story residential block was built at the
rear of the headquarters, fronting on Furman Street and overlooking the Brooklyn waterfront.[62] The
Brooklyn Tabernacle was sold in 1918 or 1919.[65]
Printing facilities were established in Myrtle Street, Brooklyn in 1920 and from the February 1, 1920 issue The
Watch Tower was printed by the society at the plant. Two months later the plant began printing The Golden
Age. In 1922, the printing factory was moved to a six-story building at 18 Concord Street, Brooklyn; four
years later it moved again to larger premises, a new eight-story building at 117 Adams Street, Brooklyn, at
which time the society's headquarters was rebuilt and enlarged. In December 1926, a building at 126
Columbia Heights was bought, and a month later the three buildings from 122–126 Columbia Heights were
demolished and rebuilt for accommodation and executive offices, using the official address of 124 Columbia
Heights.[64]
In 1946, property surrounding the Adams Street factory was bought to expand printing operations (when
completed in 1949 the factory occupied an entire block bounded by Adams, Sands Pearl and Prospect Streets)
and five more properties adjoining 124 Columbia Heights were purchased for a 10-story building.[66][67] In
the late 1950s a property at 107 Columbia Heights, across the road from 124 Columbia Heights, was
bought[68] and by 1960 a residential building for staff was constructed there.[69][70] More residences were
built at 119 Columbia Heights in 1969.[70]
The Watchtower detailed further expansion in the 1950s and 1960s: "In 1956, a 13-story building was
constructed at 77 Sands Street. Then just across the street, another (10-story building) was purchased in 1958.
In 1968, an adjoining 11-story new printing factory was completed. Along with the factory at 117 Adams
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Street, these fill out four city blocks of factories that are all tied together by overhead bridges. Then in
November 1969, the Squibb complex located a few blocks away was purchased."[70]
The society bought the Towers Hotel at 79–99 Willow Street in 1974 for accommodation,[71] which is
connected to the society's other Columbia Heights properties via tunnels.[72] In 1978, a property at 25
Columbia Heights underwent renovation for use as offices[70] and in the early 1980s properties were bought at
175 Pearl Street and 360 Furman Street for factory and office use.[73] A building at 360 Furman Street was
bought in March 1983 and renovated, providing almost 9 hectares of floor space[71] for shipping, carpentry
and construction.[74] The Bossert Hotel at 98 Montague Street was also bought in 1983 as a residence
building.[75] 97 Columbia Heights, the former site of the Margaret Hotel, was purchased in 1986[71] as it was
ideally located next to WTBTS residences at 107 and 124 Columbia Heights and it could easily tie in with the
main complex on the other side of the street by means of an under-street tunnel. An 11-story residential
building was erected on the site to house 250 workers.[76][77] A property at 90 Sands Street was also bought
in December 1986 and a 30-story residential building[71] for 1000 workers was completed on the site in 1995.
A 1996 publication listed other Watch Tower residential buildings in Brooklyn including the 12-story Bossert
Hotel, 34 Orange Street (1945), Standish Arms Hotel at 169 Columbia Heights (1981), 67 Livingston Street
(1989), and 108 Joralemon Street (1988).[71]
Two properties known as Watchtower Farms, at Wallkill, 160 kilometres (99 mi) north of Brooklyn and
totaling 1,200 hectares (3,000 acres), were bought in 1963 and 1967 and factories erected in 1973 and
1975.[70] 2012-2014 the Society is adding an office building, residence building and garage.[78] In 1984, the
society paid $2.1 million for a 270 hectare farm at Patterson, New York[79] for a development that would
include 624 apartments, garages for 800 cars, and a 149-room hotel.[80] Other rural purchases included a 220
hectares (540 acres) farm near South Lansing, New York and a 60 hectares (150 acres) farm near Port Murray,
New Jersey.[79]
In February 2009, the society paid $11.5 million for 100 hectares of land in Ramapo, Rockland County, New
York for an administration and residential complex.[81] The site was reported to be planned as a base for about
850 Watch Tower workers, creating a compound combining residential and publishing facilities currently
located in Brooklyn. A Witness spokesman said the land was currently zoned for residential uses, but an
application would be made to rezone it, adding that "Construction is several years in the future."[82]
A year later, the Society announced it planned to move its world headquarters from Brooklyn to a proposed
eight-building complex, replacing the pre-existing four-building complex on a 100-hectare Watch Tower
property in Warwick, New York,[78] 1.5 km from its Ramapo site.[83][84] A Watch Tower presentation to
Warwick planning authorities said the complex would house up to 850 people.[85][86] In July 2012, the
Warwick planning commission approved the environmental impact statement for building the Warwick
site.[87][88] In July 2013, Warwick approved building plans of the multiple building complex of the new
headquarters, including four residence buildings of 588 rooms for about 1,000 people.[89] In August 2011, a
50-acre property was bought in Tuxedo, NY, with 184,000 square foot building, for $3.2 million, six miles
from the Warwick site to facilitate the staging of machinery and building materials.[90] The Society bought a
48-unit apartment building in Suffern, NY near Warwick, NY for housing temporary construction workers in
June 2013.[91] On December 3, 2014 the Society bought 250-unit Rivercrest Luxury Apartments in Fishkill,
Dutchess County, NY. The sale price was not released, though taxes on the sale indicated a transaction of $57
million. The current leases will not be renewed.[92]
Brooklyn property sales
In 2004 the society began transferring its printing operations to its Wallkill factory complex.[93][94] The move
triggered the sale of a number of Brooklyn factory and residential properties including:
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360 Furman Street, sold in 2004 for $205
million;[95]
67 Livingston Street, (nicknamed the Sliver)[96]
sold in 2006 for $18.6 million.[95]
89 Hicks Street, sold in 2006 for $14 million.[95]
Standish Arms Hotel, 169 Columbia Heights,
sold in 2007 for $50 million.[97]
183 Columbia Heights, bought in 1986, offered
for sale in 2007 and sold in April 2012 for $6.6
million.[94][98][99]
161 Columbia Heights, bought in 1988, offered
for sale in 2007 and sold in March 2012 for $3
million.[94][98]
165 Columbia Heights, offered for sale in 2007
and sold in January 2012 for $4.1 million.[94][100]

Former Watch Tower Society headquarters in
Columbia Heights, Brooklyn.

105 Willow Street, offered for sale in 2007 and sold in April 2012 for $3.3 million.[94][101]
34 Orange Street, offered for sale in 2007 and sold in November 2012 for $2,825,000.[94][102]
Bossert Hotel, 98 Montague Street, bought in 1983,[75] offered for sale in 2008.[82] sold in 2012
to a hotel developer, Rosewood Realty Group, for $81 million.[103][104]
50 Orange Street, bought in 1988, renovated to sell 2006, and sold in December 2011 for $7.1
million.[105]
67 Remsen Street, offered for sale in July 2012,[106] and sold the same year for $3.25
million.[107]
Three adjoining properties (173 Front Street, 177 Front Street and 200 Water Street) sold
together for 30.6 million in April 2013 to Urban Realty Partners.[108][109]
55 Furman Street, 400,000 sq. ft., is for sale as of June 2013.[110]
Five adjoining properties (175 Pearl Street, 55 Prospect Street, 81 Prospect Street, 117 Adams
Street, and 77 Sands Street totaling 700,000 sq. ft.), offered for sale in September
2011,[111][112] under contract as of July 2013 to a three company buy-out. A sixth building (90
Sands Street, about 500,000 sq. ft., a 505-room, 30-story building) in this sale will be released
in 2017, after the scheduled completion of the Jehovah's Witnesses' new headquarters in
Warwick, NY. The properties are under contract for $375 million at completion of the
sale.[110][113]
Two private parking lots are for sale as of June 2013.[110]
124 Columbia Heights, bought in 1909, was sold in May 2016 to Florida Panthers' Vincent
Viola for $105 million.[114][115]
In 2016, three more properties valued at an estimated $850 million to $1 billion—including the
headquarters building—were put up for sale.[116] The WatchTower Society reached a deal to
sell the headquarters at Columbia Heights for $700 million.[117] The Watch Tower Society sold
the 25/30 Columbia Heights complex along with adjoining 50 and 58 Columbia Heights and 55
Furman Street sites on August 3, 2016 for $340 million.[118][119]
In 2011 the Watch Tower Society was reported to still own 34 properties in Brooklyn;[8][120] a 2009 report
calculated "a dozen or more" properties in the Brooklyn area.[82] In a 2010 news report the Watch Tower
Society said it was "not actively promoting" the sale of eight Brooklyn properties still on the market.[85] Watch
Tower Society's remaining nine unsold Brooklyn properties are 97, 107, and 119 Columbia Heights; 80 and
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86 Willow Street; 21 Clark Street (Towers Hotel); parking lots at 67 Furman Street, 1 York Street and 85 Jay
Street; and 90 Sands Street already arranged to sell in 2017. Many sold buildings are to be emptied by
2017.[121] The Furman Street properties and parking lots are for sale currently as stated above.

Other countries
In 1900, the Watch Tower Society opened its first overseas branch office in Britain.[122] Germany followed in
1903[123] and Australia in 1904.[124] By 1979 the society had 39 printing branches throughout the world, with
facilities transferred to farming properties in many countries including Brazil, Sweden, Denmark, Canada and
Australia.[125] In 2011, the Watch Tower Society had 98 branch offices worldwide reporting to New York
directly; other nations' offices report to large branches nearby.[126]

Directors
Current
Robert Ciranko, director since 2014, president since 2014, Governing Body "helper"
Danny L. Bland, director since 2000
William F. Malenfant, director since 2000, vice-president since 2000, Governing Body "helper"
Robert W. Wallen, director since 2000, vice-president since 2000, Governing Body "helper"
Philip D. Wilcox, director since 2000
John N. Wischuk, director since 2000, Governing Body "helper"

Former
Directors are listed generally from most to least recent. List may not be complete.
Don Alden Adams, director 2000-2014, president 2000-2014
Richard E. Abrahamson (director 2000-2004, secretary-treasurer 2000-2004)
Milton George Henschel (director 1947–2000, vice-president 1977–1992, president 1992–
2000)
Lyman Alexander Swingle (director 1945–2000)[127]
Willam Lloyd Barry (director ?–1999, vice-president ?–1999)
Frederick William Franz (director 1945–1992, vice-president 1945–1977, president 1977–
1992)[128]
Grant Suiter (director 1938–1983, secretary-treasurer)[129][130]
William K. Jackson (director 1973–1981)[131]
Nathan Homer Knorr (director 1940–1977, vice-president 1940–1942, president 1942–
1977)[132]
John Otto Groh (director 1965–1975)
Thomas J. Sullivan (director 1932–1973)[133][134]
Alexander Hugh Macmillan (director 1918–1938)
Hugo Henry Riemer (1923–1965)[135][136]
William Edwin Van Amburgh (director 1901–1947, secretary-treasurer 1903–
1947)[137][138][139][140]
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Hayden Cooper Covington (director 1940–1945, vice-president 1942–1945)[141]
Joseph Franklin Rutherford (director 1916–1942, acting president[142] 1916–1917, president
1917–1942)[143]
Charles A. Wise (director 1919–1940, vice-president 1919–1940)[144][145][146][147]
John A. Baeuerlein (director 1923 fl)[148]
Richard Henry Barber (director 1919)[149]
Charles H. Anderson (director 1918–?, vice-president 1918–1919)[143]
John A. Bohnet (director 1917–?)[143]
George H. Fisher (director 1917–?)[143]
Walter E. Spill (director 1917–?)[143]
Andrew N. Pierson (director 1916–1918, vice-president)[137]
Robert H. Hirsh (director 1917)
James Dennis Wright (director fl1916–1917)[137]
Isaac F. Hoskins (director fl1916–1917)[137]
Alfred I. Ritchie (director 1916–1917, vice-president)[137][150]
Henry Clay Rockwell (director fl1916–1917)[137]
Charles Taze Russell (director 1884–1916, president 1884–1916)[151]
J. H. Giesey (director ?–?, vice-president ?–1909)[152]
William M. Wright (?–1906)[153]
Henry Weber (director ?–1894, vice-president 1894–1904)[154][155]
Maria Frances Russell (née Ackley) (director 1884–1897, secretary-treasurer 1884–?, thenwife of Charles Taze Russell)[151][156][157]
John B. Adamson (director 1884–?)[151]
Rose J. Ball (director 1894–?)[154]
Simon O. Blunden (director 1894–?)[154]
William C. McMillan (director 1884–?)[151]
William Imrie Mann (director 1884, vice-president 1884)[151]
J. F. Smith (director 1884)[151]

Criticism
Critics including Raymond Franz, Edmond C. Gruss and James Penton have accused the society of being
authoritarian, controlling and coercive in its dealings with Witnesses. Franz, a former Governing Body
member, has claimed the Watch Tower Society's emphasis of the term "theocratic organization" to describe the
authority structure of Jehovah's Witnesses, which places God at the apex of its organization, is designed to
exercise control over every aspect of the lives of Jehovah's Witnesses[158] and condition them to think it is
wrong for them to question anything the society publishes as truth.[159][160] The Watch Tower Society has
been accused of employing techniques of mind control on Witnesses including the direction to avoid reading
criticism of the organization,[161][162] frequent and tightly controlled "indoctrination" meetings, regimentation,
social alienation and elaborate promises of future rewards.[163][164] Apart from life stories, all Watch Tower
Society magazine articles and other publications are written anonymously and correspondence from the society
does not typically indicate a specific author or personal signature.[165]

See also
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Criticism of Jehovah's Witnesses
History of Jehovah's Witnesses
Organizational structure of Jehovah's Witnesses
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The music videos are sooo weird. Doesn't even feel like the same religion anymore.
43

REPLY

Acid Kerry 2 years ago

Does anyone else feel like the JWTV host, talks down to the viewer? Almost like a school teacher in
front of a class of 8 year olds?
47

REPLY

View reply
King of Faders 2 years ago

It's really not a good idea to tell JWs to deeply study Watchtower publications and prove that it's true.
SKIP NAVIGATION

https://www.youtube.com/watch?v=Jt4K8Frm6k0
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That's how I ended up an exjw 😂
159

SIGN IN

REPLY

View 10 replies
MirrorNo 2 years ago

Hey Lloyd,
I wrote a poem for you.
Here goes
Born a Witness, now I see …
Read more
54

REPLY

View 3 replies
Koolbraider Daigle 2 years ago

Russell lost faith in "man made religions" (in his own words) so what did he do? He made his own.
Something wrong there isn't there?
34

REPLY

View reply
Maryann Lockwood 2 years ago

I've been out of this cult for 32 years & I can't get over how the talks haven't changed. Same old
examples and tone and even hand gestures!
45

REPLY

View 4 replies
Bruno Mara go 2 years ago

That reminds me of when I got lectured on the kingdom Hall for pursuing a career as an artist...
20

REPLY

View 2 replies
Seth Harris 2 years ago

It's hard for me to believe that this is what the organization has become. I left the beliefs behind in
2002 after being born into a family of witnesses, baptized on my 12th birthday and escaped
completely in 2004, severing all ties to everyone and everything I knew. Back then, I remember it being
a point of pride that they didn't do anything secular religions did such as music videos or songs other …
Read more
24
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View reply
SKIP NAVIGATION

https://www.youtube.com/watch?v=Jt4K8Frm6k0
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SIGN IN

#exjw

The 6 Degrees Of Shunning - Dubtown s02e07
17,290 views • Apr 6, 2019

1K

kevin McFree

11

SHARE

SAVE

SUBSCRIBE

5.14K subscribers

#exjw animation
Jehovahs Witnesses employ a series of judgmental policies that cause others to judge, shun and
separate humans.
SHOW MORE

Free Trial
Ad www.PureFlix.com

Up next

SKIP NAVIGATION

https://www.youtube.com/watch?v=CO_j2vUrBm0

WATCH NOW
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Report Your Ministry to Men - Dubtown s02e09
kevin McFree
10K views • 1 year ago

SIGN IN

13:53

Tony's Cart song - Bottlegate - Dubtown s02e08
kevin McFree
8.7K views • 1 year ago
5:26

Plan for The Future Like The Governing Body - Dubtown s03ep02
kevin McFree
8.7K views • 9 months ago
12:14

Our Joy Is Being Free - Feat. Lydia Harrell & 165 Free Minds (A response to
"O

ll ")

John Cedars
15K views • 6 days ago
4:26

New

Dubtown Special S01E28 JW's - Leaving The Yellow Brick Road
kevin McFree
15K views • 2 years ago
16:10

Dubtown S01E07 - Kevin Wants To Get Married In The Kingdom Hall
kevin McFree
11K views • 3 years ago
6:32

The Naked Truth - Dubtown s02e03
kevin McFree
15K views • 1 year ago
10:19

The JW Convention - Dubtown Season 3 ep01
kevin McFree
11K views • 10 months ago
13:42

Dubtown Dogma s01e04 - Who Inherits The Earth ?
kevin McFree
5K views • 1 year ago
6:57

Jehovah's Witness Pioneers - Dubtown S02-E01
SKIP NAVIGATION

kevin McFree

https://www.youtube.com/watch?v=CO_j2vUrBm0
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kevin McFree
10K views • 1 year ago

SIGN IN
10:43

Dubtown Special S01E25 - The Covert Op - Secret Recording of Elders Meeting
kevin McFree
15K views • 2 years ago
9:59

Dubtown S01E24 - The LEGO Memorial
kevin McFree
13K views • 2 years ago
7:57

Dubtown News S01E07 - Jehovah's witness artists - Hidden Food at The
i

kevin McFree
16K views • 2 years ago

Cedars Voicemail #5 (PIMO) "What's in it for the Governing Body?"
John Cedars
10K views • 1 day ago
New

Dubtown S01E04 - Women Know Your Limits
kevin McFree
12K views • 3 years ago

Dubtown Dogma s01e03 - The Widows Mite
kevin McFree
5.1K views • 1 year ago

Dubtown S01E13 - Jehovah's Witnesses Baptize Children
kevin McFree
13K views • 2 years ago

Dubtown S01E10 - The Double Life of a Jehovah's Witness
kevin McFree
12K views • 2 years ago

The Prodigal Daughter Reinstatement - Dubtown s02e05
kevin McFree
10K views • 1 year ago
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Dubtown S01E21 - Does it BLOODY Matter Part 2
kevin McFree
8.2K views • 2 years ago

SIGN IN

SHOW MORE

478 Comments

SORT BY

Add a public comment...

LivingNow 1 year ago

I agree we are all better humans having left that toxic environment. Well said.
50

REPLY

Joe C 1 year ago

We shunned the Witnesses. They were completely blindsided and had no idea what to do when they
got that huge dose of their own medicine. We changed the location of our publisher cards and never
went to the new hall. We cut off all communication with everyone there and in public continue to mock
them with whispers and smiles while they writhe in awkwardness. They have no idea what to do with …
Read more
51

REPLY

View 8 replies from kevin McFree and others
D F Pace 1 year ago

Heaven forbid the two ends of a mustache meet around the corner below the lip. Those sorts follicular
transgressions piss off the god of the universe to no end.
51

REPLY

View reply
Jordan Johnson 1 year ago

I have no words to describe how much I love these videos.
19

REPLY

View reply
Jilly C 1 year ago

Proud to have achieved level 6! Can't say it doesn't still hurt from time to time, but 'they know not what
they do'.
33

SKIP NAVIGATION
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https://www.youtube.com/watch?v=CO_j2vUrBm0
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The ex-Jehovah's Witnesses shunned by their families
By Monica Soriano
Victoria Derbyshire programme
25 July 2017

For some former Jehovah's Witnesses, leaving the faith is not just the mark of losing
your religion - it can also mean losing your loved ones. In many cases, friends and
family are told to cut all ties with ex-believers, leaving them isolated and sometimes
suicidal.
/
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"I don't7:18-mc-00268-NSR
speak to any of my family," Sarah
- not her 18-7
real name
- tells11/10/20
the BBC's Victoria
Derbyshire programme.
"Because of being 'disfellowshipped', I can have no contact."
Last year, Sarah - in her 20s - was excluded by the Jehovah's Witnesses in a process known
as "disfellowshipping", she says sparked by her refusal to live in an abusive relationship.
She claims her partner at the time had been violent towards her, at one stage leaving her with
broken ribs.

'Remove the wicked'
Going to the police - and involving those from outside the religion - is heavily discouraged by
Jehovah's Witnesses, she says, claiming that elders within the faith refused to punish her expartner's behaviour.
It was only when work colleagues noticed the bruising, and convinced her not to put up with
the abuse, that she says she fled the relationship.
Sarah claims she was consequently disfellowshipped by the religion, and that her friends and
family cut all ties with her.
This is because Jehovah's Witnesses believe those outside the religion can be of detriment to
their faith.
In a statement the religious group told the BBC: "If a baptised Witness makes a practice of
breaking the Bible's moral code, and does not given evidence of stopping the practice, he or
she will be shunned or disfellowshipped.
"When it comes to shunning, Witnesses take their instructions from the Bible and on this
subject the Bible clearly states, 'Remove the wicked man from amongst yourselves.'"
The night she was disfellowshipped, Sarah says her mother refused to talk to her. Her father
woke her up at 07:00 to kick her out of their home.
Responding to Sarah's claims, the Jehovah's Witnesses said that while it could not comment
on individual cases, "violence, whether physical or emotional, is strongly condemned in the
Bible and has no place in a Christian family".

John - not his real name - became a Jehovah's Witness as a young child when his parents
decided to join the religious group.
But two years ago, he was disfellowshipped after he missed a Jehovah's Witness memorial
service - seen in the religion as an important event.
He had also begun to privately have doubts about some of the religion's teachings questioning the faith's assertion that the end of the world is imminent, and that only 144,000

/
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beings will go to heaven.
His view on the religion was also tarnished after ones of his friends died, when a blood
transfusion - which is not allowed in the faith - might have saved him.
"It was a waste of a life," he says.
John says he later discovered his wife had testified against him during the process that led to
his disfellowship, which he believes placed a great strain on their relationship.
He left the family home - living temporarily in tents and caravans.
"It was a very isolating time. I didn't have anyone, I felt quite suicidal," he says.
He has now lost contact with his two adult children and siblings.
"Sometimes I send them a message saying, 'I love you, I'm still thinking of you.' But usually
there's no response," he says.

According to the Jehovah's Witnesses, the faith has more than 138,000 members in the UK,
and more than eight million internationally.
Terri O'Sullivan left the religion 17 years ago, aged 21, and was kicked out of her home by her
mother.
She now runs a support network for those who leave or are excluded from it.
She says she is yet to find a former Jehovah's Witness who has not experienced depression,
alcoholism, suicidal feelings or self-harm.
She adds that while not everyone goes through a formal disfellowship when they leave, their
relationships seldom go on unaffected.
"With some ex-Witnesses," she says, "some of their families will still talk to them - but it will
always be strained."

Jehovah's Witnesses at a glance
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Founded in the US towards the end of the 19th Century, under the leadership of Charles
Taze Russell. Headquarters of the movement in New York
Although Christian-based, the group believes that the traditional Christian Churches have
deviated from the true teachings of the Bible, and do not work in full harmony with God
The traditional Christian Church does not regard the movement as a mainstream Christian
denomination because it rejects the Christian doctrine of the Trinity
Jehovah's Witnesses believe that humanity is now in the "last days" and that the final
battle between good and evil will happen soon
Find out more from BBC Religion
Sarah says the loss of her closest family ties has been "very, very difficult" to cope with.
She is engaged, and aware she is "having to plan a wedding where your parents won't
attend".
"I would class myself as an orphan, which is quite sad," she says.
Her support network comes from her friends at work. When she left the faith, she says, they
"rallied around" her, in contrast to what she had expected.
"These people I'd been told [by the religion] were awful, were bad association, and God was
going to smite them all at Armageddon.
"Yet these people opened up their homes."

Last memories
Sarah is still, however, complimentary about most of the people within her former faith.
"There are good people in the religion, who believe they are saving people's lives [by
spreading the faith's message]," she says.
"I look back with some happy memories, because they were the last memories I have with my
family and siblings.
/
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"But then
I do have to look back andDocument
feel a lot of heartbreak
that I'm11/10/20
never going to
be able
sit down with them for a Sunday meal again.
"When they die, I probably won't be invited to the funeral either."
Watch the Victoria Derbyshire programme on weekdays between 09:00 and 11:00 on
BBC Two and the BBC News channel.
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APPENDIX

How to Treat a Disfellowshipped Person
Few things can hurt us more deeply than the pain we suﬀer when a relative or a close friend is
expelled from the congregation for unrepentant sin. How we respond to the Bible’s direction on
this matter can reveal the depth of our love for God and of our loyalty to his arrangement. *
Consider some questions that arise on this subject.
How should we treat a disfellowshipped person? The Bible says: “Stop keeping company with anyone
called a brother who is sexually immoral or a greedy person or an idolater or a reviler or a
drunkard or an extortioner, not even eating with such a man.” (1 Corinthians 5:11) Regarding
everyone who “does not remain in the teaching of the Christ,” we read: “Do not receive him into
your homes or say a greeting to him. For the one who says a greeting to him is a sharer in his
wicked works.” (2 John 9-11) We do not have spiritual or social fellowship with disfellowshipped
ones. The Watchtower of September 15, 1981, page 25, stated: “A simple ‘Hello’ to someone can be
the ﬁrst step that develops into a conversation and maybe even a friendship. Would we want to
take that ﬁrst step with a disfellowshiped person?”
Is strict avoidance really necessary? Yes, for several reasons. First, it is a matter of loyalty to God and
his Word. We obey Jehovah not only when it is convenient but also when doing so presents real
challenges. Love for God moves us to obey all his commandments, recognizing that he is just and
loving and that his laws promote the greatest good. (Isaiah 48:17; 1 John 5:3) Second, withdrawing
from an unrepentant wrongdoer protects us and the rest of the congregation from spiritual and
moral contamination and upholds the congregation’s good name. (1 Corinthians 5:6, 7) Third, our
ﬁrm stand for Bible principles may even beneﬁt the disfellowshipped one. By supporting the
decision of the judicial committee, we may touch the heart of a wrongdoer who thus far has failed
to respond to the eﬀorts of the elders to assist him. Losing precious fellowship with loved ones
may help him to come “to his senses,” see the seriousness of his wrong, and take steps to return
to Jehovah.—Luke 15:17.
What if a relative is disfellowshipped? In such a case, the close bond between family members can
pose a real test of loyalty. How should we treat a disfellowshipped relative? We cannot here cover
every situation that may arise, but let us focus on two basic ones.

https://www.jw.org/en/library/books/gods-love/disfellowshipped-person/
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In some instances, the disfellowshipped family member may still be living in the same home as
part of the immediate household. Since his being disfellowshipped does not sever the family ties,
normal day-to-day family activities and dealings may continue. Yet, by his course, the individual
has chosen to break the spiritual bond between him and his believing family. So loyal family
members can no longer have spiritual fellowship with him. For example, if the disfellowshipped
one is present, he would not participate when the family gets together for family worship.
However, if the disfellowshipped one is a minor child, the parents are still responsible to instruct
and discipline him. Hence, loving parents may arrange to conduct a Bible study with the child. *
—Proverbs 6:20-22; 29:17.
In other cases, the disfellowshipped relative may be living outside the immediate family circle and
home. Although there might be a need for limited contact on some rare occasion to care for a
necessary family matter, any such contact should be kept to a minimum. Loyal Christian family
members do not look for excuses to have dealings with a disfellowshipped relative not living at
home. Rather, loyalty to Jehovah and his organization moves them to uphold the Scriptural
arrangement of disfellowshipping. Their loyal course has the best interests of the wrongdoer at
heart and may help him to beneﬁt from the discipline received. * —Hebrews 12:11.
^ par. 1 Bible principles on this subject apply equally to those who disassociate themselves from the congregation.
^ par. 2 For more information about disfellowshipped minor children living in the home, see The Watchtower of
October 1, 2001, pages 16-17, and November 15, 1988, page 20.
^ par. 3 For more information about how to treat disfellowshipped relatives, see the Scriptural counsel discussed in
The Watchtower of April 15, 1988, pages 26-31, and September 15, 1981, pages 26-31.

Copyright © 2020 Watch Tower Bible and Tract Society of Pennsylvania.
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2001 WL 1576397 (U.S.) (Appellate Brief)
Supreme Court of the United States.
WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW YORK, INC., and WELLSVILLE, OHIO,
CONGREGATION OF JEHOVAH’S WITNESSES, INC., Petitioners,
v.
VILLAGE OF STRATTON, OHIO, and John M. ABDALLA, Mayor of the Village of Stratton, Ohio, in his official
capacity, Respondents.
No. 00-1737.
November 29, 2001.
On Writ of Certiorari to the United States Court of Appeals for the Sixth Circuit
BRIEF FOR PETITIONERS
Paul D. Polidoro*
Philip Brumley
Richard D. Moake
Donald T. Ridley
Legal Department
Watchtower Bible and Tract
Society of New York, Inc.
100 Watchtower Drive
Patterson, NY 12563
(845) 306-1000
Attorneys for Petitioners
*i QUESTION PRESENTED
Does a municipal ordinance that requires one to obtain a permit prior to engaging in the door-to-door advocacy of a political
cause and to display upon demand the permit, which contains one’s name, violate the First Amendment protection accorded
to anonymous pamphleteering or discourse?
*ii STATEMENT PURSUANT TO RULE 29.6
Petitioners’ Rule 29.6 Statement was set forth at page ii of the Petition for a Writ of Certiorari, and there are no amendments
to that Statement.

West Headnotes (1)
Constitutional Law Licenses and permits in general
Municipal Corporations Permits
Does a municipal ordinance that requires one to obtain a permit prior to engaging in the door-to-door advocacy of a
political cause and to display upon demand the permit, which contains one’s name, violate the protection accorded
by the First Amendment’s free speech clause to anonymous pamphleteering or discourse? U.S.C.A. Const.Amend.
© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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*1 LOWER COURT OPINIONS
The opinion of the United States Court of Appeals for the Sixth Circuit is reported at Watchtower Bible and Tract Society of
New York, Inc. v. Village of Stratton, 240 F.3d 553 (CA6 2001). The opinion of the United States District Court for the
Southern District of Ohio is reported at Watchtower Bible and Tract Society of New York, Inc. v. Village of Stratton, 61 F.
Supp. 2d 734 (S.D. Ohio 1999).

STATEMENT OF JURISDICTION
The judgment of the United States Court of Appeals for the Sixth Circuit was entered on February 20, 2001. The jurisdiction
of this Court is invoked under 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS AND ORDINANCES INVOLVED
The First Amendment to the Constitution of the United States provides, in relevant part: “Congress shall make no law …
abridging the freedom of speech or of the press.”
The Fourteenth Amendment to the Constitution of the United States provides, in relevant part: “Nor shall any State deprive
any person of life, liberty, or property, without the due process of law.”
The Village of Stratton Ordinance No. 1998-5, “Ordinance Regulating Uninvited Peddling and Solicitation Upon Private
Property in the Village of Stratton, Ohio, and Amending Ordinance No. 1996-__ of the Ordinances of the Village of Stratton,
Ohio.” This is set forth in full in the *2 Appendix to this brief (Merits Brief Appendix or“MBA”) at MBA 1a. Petitioners did
not challenge section 116.07 of the Ordinance, “Owner’s/Occupant’s Prohibition Against Entry.”

STATEMENT OF THE CASE
Petitioners are the Watchtower Bible and Tract Society of New York, Inc., and individual Jehovah’s Witnesses who consider
it part of their individual responsibility before Jehovah God to follow Jesus’ example and obey his command to go from
house to house to speak to people about the Kingdom of God. (Robert Ciranko, Tr. 18-20, J.A. 313a-15a). As part of their
public ministry, individual Jehovah’s Witnesses offer Bibles and Bible-based literature published by the Watchtower Bible
and Tract Society (“Watchtower”) to anyone who is interested in receiving it free of charge. (Robert Ciranko, Tr. 20-21, J.A.
315a-16a). Petitioners brought suit to challenge the constitutionality of Ordinance No. 1998-5, “Ordinance Regulating
Uninvited Peddling and Solicitation Upon Private Property in the Village of Stratton, Ohio, and Amending Ordinance No.
1996-__ of the Ordinances of the Village of Stratton, Ohio” (the “Ordinance”) (MBA 1a), which among other things
prohibits them from going from house to house as part of their ministry without a permit. They challenge this ordinance
because it imposes a burden on their First Amendment rights similar to burdens that have been imposed on Jehovah’s
Witnesses by hostile authorities throughout the United States over the years. Prince v. Massachusetts, 321 U.S. 158, 176
(1944) (Murphy, J., dissenting).
© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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The efforts of Jehovah’s Witnesses in the 1930s and 1940s restored “to their high, constitutional position the liberties of
itinerant evangelists who disseminate their *3 religious beliefs in the tenets of their faith through distribution of literature.”
Murdock v. Pennsylvania, 319 U.S. 105, 117 (1943). As a result, legal conflicts between municipalities and the Witnesses
regarding their public ministry largely ceased.
Ministers associated with the local congregation of Jehovah’s Witnesses in Wellsville, Ohio (“Congregation”), have been
experiencing difficulties with Village of Stratton officials about their door-to-door ministry since 1979. (Plaintiffs’ Exhibit 3,
Letter of Frank J. Bruzzese to Vercil E. Koontz, January 3, 1980, Tr. 86, J.A. 100a). In the early 1990s, a Village policeman
told a group of Jehovah’s Witnesses to leave the Village, stating, “I could care less about your rights.” (Vercil Koontz, Tr.
58-59, J.A. 345a). The matter came to a head in 1998 when Stratton’s Mayor personally confronted four Jehovah’s
Witnesses, who were leaving the Village after having returned to speak with residents who had previously shown interest in
Bible-based discussions. (Tammy Tuckosh, Tr. 76-77, J.A. 362a-63a). After the Witnesses told the Mayor that they were
“sharing Bible thoughts” with people, the Mayor told them that they were not allowed in the Village, that people had moved
to Stratton with the understanding that they would not be bothered by Jehovah’s Witnesses, and that if they had been men, he
would have put them in jail. (Tammy Tuckosh, Tr. 77, J.A. 362a-63a).
Shortly thereafter, the Village of Stratton promulgated the Ordinance at issue in this litigation. (Defendants’ Exhibit 21,
Letter of Frank J. Bruzzese to Richard D. Moake, June 17, 1998, Tr. 86, J.A. 142a). The Ordinance requires anyone desiring
to engage in any door-to-door, one-on-one communication to first obtain a permit issued at no cost from *4 the Mayor. Ord.§
116.03(a) (MBA 3a). This Ordinance is the successor to Ordinance No. 1996-06, which the Village revised after Watchtower
disputed its applicability and constitutionality. (Plaintiffs’ Trial Exhibit 5D, Tr. 86).
The record below is devoid of evidence or legislative history (town council minutes) supporting the necessity of this
Ordinance. There are no documented complaints concerning the activities of Jehovah’s Witnesses in Stratton. (Mayor John
Abdalla, Tr. 115, J.A. 398a). The Village has never experienced a single incident of consumer fraud related to door-to-door
activity. There have been no burglaries in Stratton. (Mayor John Abdalla, Tr. 115, J.A. 399a). Stratton has suffered no crime
(violent or otherwise) related to door to door activities. (Mayor John Abdalla, Tr. 115-16, J.A. 399a). There are no
documented incidents of crimes involving con games or schemes to bilk people from door to door. (Mayor John Abdalla, Tr.
115-16, J.A. 399a). The Mayor said he had never received a complaint that anyone called on a home at which a “No
Trespassing” sign was posted. He never received a complaint of an individual calling on a residence despite the presence of a
“No Solicitation” sign. (Mayor John Abdalla, Tr. 116, J.A. 400a).
Mayor Abdalla also stated that he understands that no one in the Village wants to listen to Jehovah’s Witnesses. (Mayor John
Abdalla, Tr. 129, J.A. 410a). According to the Mayor, the activity of Jehovah’s Witnesses in going from door to door to
speak with residents about the Bible fits within the Village Ordinance because “[i]n my opinion, they are going door to door,
and they’re preaching their so-called gospel.” (Mayor John Abdalla, Tr. 127-28, J.A. 408a).
*5 Despite the plain language of the Ordinance restricting door-to-door activity from 9:00 a.m. to 5:00 p.m., all six
non-Witness applicants who requested a permit to go from door to door after 5:00 p.m. were issued such permits.
(Defendants’ Trial Exhibits 35 A-F, Completed Solicitor’s Registration Forms, Tr. 86, J.A. 230a-47a). In contrast, the Mayor
testified that even if one of Jehovah’s Witnesses had applied for a permit to go from door to door after 5:00 p.m., he would
not have issued it. (Mayor John Abdalla, Tr. 114, J.A. 398a).
Watchtower was unsuccessful in its efforts to convince the Village that its solicitation Ordinance did not apply to the pure
speech and press activities of Jehovah’s Witnesses. The Village insisted that its Ordinance applied, even though at no time
during their public ministry in Stratton did the Witnesses seek donations while speaking with people from door to door. The
Village had modified the predecessor ordinance by removing the requirement that someone invited to the home of a Village
resident must first obtain a permit from the Mayor. (Ordinance § 116.03 of 1996-06, Plaintiffs’ Trial Exhibit 5D, Tr. 86). The
Village also eliminated the prior Ordinance’s $10 permit fee. (Ordinance § 116.04 of 1996-06, Plaintiffs’ Trial Exhibit 5D,
Tr. 86). Despite these modifications, Jehovah’s Witnesses continued to contest the Ordinance’s applicability and
constitutionality. However, the Village made it clear that it would enforce the Ordinance against Jehovah’s Witnesses despite
the long-standing recognition by courts that it is against the Witnesses’ religious beliefs to obtain a permit to engage in their
public ministry. See Schneider v. New Jersey, 308 U.S. 147, 159 (1939); Lovell v. City of Griffin, 303 U.S. 444, 448 (1938);
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Coleman v. City of Griffin, 189 S.E. 427, 428 (Ga. Ct. App. 1936), appeal dismissed, 302 U.S. 636 (1937); Tucker v. Randall,
15 A.2d 324, 325 (N.J. 1940).
*6 The Ordinance became the subject of an action brought against the Village in the United States District Court for the
Southern District of Ohio by the Congregation and Watchtower. The jurisdiction of the district court was invoked under 28
U.S.C. §§ 1331, 1343, 2201, and 2202, in that the validity of the Ordinance was challenged under the First and Fourteenth
Amendments to the United States Constitution and 42 U.S.C. §§ 1983 and 1985. Jehovah’s Witnesses did not challenge the
validity of section 116.07 of the Ordinance, entitled “Owner’s/Occupant’s Prohibition Against Entry,” by which a resident
can post a “No Solicitation” sign and register with the Mayor his desire not to be visited. Plaintiffs’ Reply Memorandum to
the Defendants’ Memorandum in Opposition to Plaintiffs’ Motion for Preliminary Injunction at 1-2, Watchtower Bible and
Tract Society of New York, Inc. v. Village of Stratton, 61 F. Supp. 2d 734 (S.D. Ohio 1999).
On August 18, 1999, U.S. District Court Judge Edmund A. Sargus, Jr., issued a final order (J.A. 58a), holding that the
Ordinance could validly be applied to Jehovah’s Witnesses because they were “canvassers” who visited homes for the
purpose of “explaining their ‘cause,’ the Gospel of Jehovah.” (J.A. 50a). However, the court also held that three provisions of
the Ordinance were improper.
First, the court found section 116.03(b)(5) to be onerous because it requires permit applicants to list the specific addresses of
each private residence they intend to visit. The court held that the Village remedied this problem by agreeing to provide
applicants a list of all addresses in the Village which could be appended to the permit application. (J.A. 52a).
*7 Second, the court addressed section 116.03(b)(6), which requires the permit applicant to provide “[s]uch other information
concerning the Registrant and its business or purpose as may be reasonably necessary to accurately describe the nature of the
privilege desired.” (J.A. 52a). The court held that this provision would be satisfied if Petitioners were to state as their purpose
“the Jehovah’s Witness ministry.” (J.A. 53a).
Third, the court found that section 116.05’s limitation of door-to-door activity to the hours of 9:00 a.m. to 5:00 p.m. to be an
invalid restriction and ordered the Ordinance be modified to allow activity “to occur during reasonable hours of the day.”
(J.A. 55a).
Except for those three provisions, the court upheld the Ordinance’s permit scheme. However, the court required the Village to
discontinue listing “Jehovah [sic] Witnesses” as a category of unwanted visitors on the Registration Form. The court noted
that “[n]o other religious group is listed separately or singled out on this list. … Although the Registration Form is an
administrative form designed to facilitate compliance with the Ordinance, its language and its form must be content neutral.”
(J.A. 56a).
The Sixth Circuit affirmed, holding that the Ordinance was content neutral and of general applicability and therefore subject
to intermediate scrutiny. (J.A. 71a-72a). The court held that the Ordinance did not violate the free exercise or free speech
claims of Jehovah’s Witnesses. (J.A. 86a). The court did not comment on the free press claims raised by the Witnesses.
*8 The circuit court ruled that the Ordinance was not a flat prohibition on the dissemination of ideas and did not give the
Mayor discretion in granting permits. (J.A. 87a). It also found the law to be content neutral, holding that reference to
Jehovah’s Witnesses in the registration form was not part of the text of the Ordinance. (J.A. 88a). Additionally, the court
found that the Mayor’s statement that he would not grant Jehovah’s Witnesses an exemption from the Ordinance’s time
restrictions did not compel a finding of unequal application of the Ordinance, because the Witnesses had never requested an
exemption from these restrictions. (J.A. 88a). Further, the circuit court held that the Ordinance was not unconstitutionally
vague. (J.A. 77a-78a).
With respect to anonymity, although the Ordinance requires individuals engaging in political speech to give their names and
addresses to the Village and to reveal their names to residents or police officers by displaying their permit upon demand, the
circuit court held that this does not render the Ordinance unconstitutionally overbroad. (J.A. 76a). The circuit court held that
requiring canvassers to reveal their names does not impinge anonymous political speech because they reveal a portion of their
identity (their physical appearance) in the very act of going from door to door. (J.A. 76a). The circuit court held that requiring
“political canvassers to reveal the remainder of their identities, i.e., their names,” does not violate the First Amendment. (J.A.
© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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76a-77a).
As for the Witnesses’ free speech claims, the circuit court held that the Village’s interests — protecting its residents from
fraud and undue annoyance in their homes — were sufficiently significant to justify impinging pure advocacy. (J.A.
80a-81a). It also found that there was a real threat of *9 the harm that the Village sought to prevent, namely, criminals posing
as canvassers in order to defraud residents. (J.A. 81a-82a). The court paid deference to the Village’s predictive judgment in
enacting the Ordinance to protect its residents against this anticipated harm. (J.A. 83a).
The circuit court also held that the Ordinance protected privacy by penalizing individuals for ignoring “No Solicitation”
signs. (J.A. 83a-84a). As for fraud, the court held that the Ordinance would assist the Village both in turning away
individuals posing as Jehovah’s Witnesses and in apprehending individuals committing fraud. (J.A. 84a). Finally, the court
held that several alternatives to door-to-door canvassing were available — specifically, canvassing in stores, in restaurants,
on street corners, and in parks and other public forums.
The dissent agreed with the majority that the Ordinance was not unconstitutionally vague and did not violate the free exercise
rights of Jehovah’s Witnesses. (J.A. 92a). The dissent agreed that intermediate scrutiny was the proper standard of review
because the Ordinance was neutral on its face. (J.A. 92a). However, the dissent disagreed with the majority’s intermediate
scrutiny analysis and would have held that the Ordinance violated the First Amendment, because it burdens more speech than
is necessary to further the Village’s legitimate interests. (J.A. 93a). The dissent was concerned that subjecting
non-commercial solicitation to the Ordinance’s permit requirements restricted a substantial amount of speech unrelated to
fraud. Further, the dissent noted that the availability of other outlets for speech did not alleviate the special burden placed on
door-to-door communication of religious and political beliefs. (J.A. 94a-95a). In addition, the dissent felt that enforcing
trespass laws *10 was a less restrictive means of protecting homeowners from unwanted annoyance. (J.A. 95a). Finally, the
dissent stated that the Village failed to demonstrate either the reality of the harm it sought to prevent or the efficacy of the
Ordinance’s restrictions in preventing the anticipated harm and would have held the permit requirement to be an
unconstitutional infringement of Jehovah’s Witnesses’ First Amendment rights. (J.A. 97a).
SUMMARY OF ARGUMENT
The Village of Stratton’s judicially sanctioned requirement that a door-to-door advocate or pamphleteer obtain the
government’s permission prior to engaging in pure speech or pure press activities is an unprecedented invasion of the free
speech and free press liberties guaranteed to citizens of the Republic under the First Amendment.
This Court long ago limited the extent to which a municipality may invade “the free communication of information and
opinion secured by the Constitution” to protect residents from fraud and annoyance. Schneider v. New Jersey, 308 U.S. 147,
163 (1939). Despite the unbroken line of authority protecting the right to engage in unlicensed door-to-door advocacy,
Stratton has enacted an Ordinance that regulates all forms of door-to-door speech and press activity. This Ordinance is
anachronistic in that it: (1) relegates door-to-door, one-on-one dissemination of ideas without a permit to the status of a
“nuisance” that is to be suffered by residents only after the Village has granted a person the “privilege” to engage in such
activity (MBA 3a, 4a); (2) mimics solicitation ordinances from the 1930s; and (3) ignores the status accorded pure advocacy
in well-established First Amendment jurisprudence. See *11 Lovell v. City of Griffin, 303 U.S. 444 (1938); Talley v.
California, 362 U.S. 60 (1960); McIntyre v. Ohio Elections Commission, 514 U.S. 334 (1995); Buckley v. American
Constitutional Law Foundation, Inc., 525 U.S. 182 (1999).
Although the free one-on-one exchange of ideas is a pillar of our democracy, Stratton has devalued both the constitutional
right of speakers to express information and the constitutional right of residents to receive it if they so choose. Martin v. City
of Struthers, 319 U.S. 141 (1943). Indeed, the scope of the Ordinance is so broad that it even reaches communication granted
the most stringent constitutional protection — core political speech. In sweeping so broadly, the Ordinance effectively bans
anonymous door-to-door political advocacy and pamphleteering. Not only must a person first give her name and address to
the Village (which keeps it as a public record) to receive permission to go from door to door, but she must also produce her
permit and thereby disclose her name to police officers or residents who demand to see it. Since failure to obtain a permit is a
criminal offense under the Ordinance, engaging in door-to-door communication without a permit in Stratton is a criminal act.
The Village could have used alternative means of protecting its interests that do not abridge First Amendment rights. It could
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prosecute those who actually commit fraud or violate privacy. It could allow residents to post “No Trespassing” or “No
Solicitation” signs, thereby deciding for themselves whether and how to deter fraud or protect their privacy. The Village
could have drafted the Ordinance to regulate only commercial activity. It could enforce the existing array of Ohio state
consumer protection laws that address the anticipated problems. In sum, absent any evidence *12 to suggest that the exercise
of pure speech or press activity had or would cause the harm it sought to avoid, the Village has not narrowly tailored its
Ordinance to create a nexus between the perceived problems of consumer fraud and invasion of residential privacy and the
prophylactic mechanism it has enacted.
Among the bedrock principles upon which this nation was founded is the precept that citizens need no license to speak to
each other; need no license to disseminate printed material without charge. Stratton’s Ordinance is anathema to America’s
system of government; it strikes at the foundation of a free government by a free people and therefore is unconstitutional.

ARGUMENT
I. Stratton’s regulation of uninvited canvassing is unconstitutionally overbroad because it criminalizes anonymous
advocacy.
a. Rather than recognizing that freedom of speech and press are fundamental personal rights and liberties protected
by the First Amendment, the Village has made pure door-to-door, one-on-one advocacy without its prior permission a
criminal act.
Reflecting a way of thinking that was rejected 50 years ago, Stratton enacted the Ordinance predicated on the notion that
communicating with its residents is a privilege to be bestowed by the Village. Section 116.01 of its Ordinance declares that
“[t]he practice of going in and upon private property and/or the private residences of Village residents … not having been
invited to do so by the owners or occupants … and not having first obtained a permit … is … a nuisance and is prohibited.”
*13 (MBA 3a). Section 116.02 authorizes Village officials “to abate any such nuisance.” (MBA 3a). Section 116.99(a) makes
door-to-door, one-on-one advocacy without a previously obtained permit a criminal act.1 (MBA 9a-10a).
While regulating “solicitors, peddlers, hawkers, itinerant merchants or transient vendors of merchandise or services,” section
116.01 also requires “canvassers … explaining any … cause” to obtain a permit. Id. According to the Village, “[t]he word
‘cause’ in Chapter 116 serves the statute’s intent to apply to all forms of door-to-door canvassing, whether for commercial,
political, or religious purposes.” Brief of Appellees at 20, Watchtower Bible and Tract Society of New York, Inc. v. Village of
Stratton, 240 F.3d 553 (CA6 2001) (No. 99-4087) (emphasis in the original).
The Ordinance is premised upon the notion that the Village is entitled to grant permission, “the privilege,” to engage in
one-on-one, door-to-door communication. Ord. § 116.03(b)(4) (MBA 4a). To obtain a permit, a person must state “[t]he
length of time for which the privilege to canvass or solicit is desired.” Section 116.03(b)(4) (emphasis added). Such a premise
completely ignores the bedrock principle that door-to-door “dissemination of ideas [is] in accordance with the best tradition
of free discussion.” Martin v. City of Struthers, 319 U.S. at 145. According to Stratton, unless he first obtains the Village’s
permission, a person commits a crime when he goes to his neighbors’ homes without invitation to speak about religion,
politics, or the Cincinnati Reds’ need for starting pitchers.

*14 b. This Court has never upheld an ordinance requiring a person to obtain the government’s permission as a
precondition to engaging in pure speech and press advocacy from door to door.
Stratton is hardly the first municipality to attempt to prohibit or regulate pure religious advocacy. Many municipalities in the
past have attempted unsuccessfully to apply commercial solicitation ordinances to the religious speech and press activities of
Jehovah’s Witnesses. See, e.g., Tucker v. Texas, 326 U.S. 517 (1946); Marsh v. Alabama, 326 U.S. 501 (1946); Martin v.
City of Struthers, 319 U.S. 141 (1943); Murdock v. Pennsylvania, 319 U.S. 105 (1943); Jamison v. Texas, 318 U.S. 413
(1943); Cantwell v. Connecticut, 310 U.S. 296 (1940); Schneider v. New Jersey, 308 U.S. 147 (1939); Lovell v. City of
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Griffin, 303 U.S. 444 (1938). This line of authority establishes a bulwark against municipal regulation of pure door-to-door
religious and political advocacy. Hynes v. Mayor of Oradell, 425 U.S. 610 (1976).
Protection against such regulation extends even to door-to-door solicitations for money, because such activity often is
intertwined with advocacy. Village of Schaumburg v. Citizens for a Better Environment, 444 U.S. 620 (1980). Although
Jehovah’s Witnesses did not solicit money in the Village, and are not seeking the right to solicit funds without a permit,
Village of Schaumburg well illustrates the protection accorded door to door dissemination of ideas. In fact, in Village of
Schaumburg this Court expressly rejected a restrictive reading of the protection afforded door-to-door advocacy:
It is urged that the ordinance should be sustained because it deals only with solicitation and because any
charity is free to propagate its views from door to door in the Village without a permit as long as it
refrains from soliciting money. But this represents a *15 far too limited view of our prior cases relevant
to canvassing and soliciting by religious and charitable organizations.

Id. at 628.
Unlike the Village of Stratton, the Village of Schaumburg recognized the unlawfulness of requiring municipal permission as
a precondition to the dissemination of ideas and information. It well appreciated that a pre-speech, pre-publication/circulation
license was an impermissible denial of liberty.

c. By criminalizing unauthorized door-to-door political advocacy, the Village impermissibly abolishes anonymous
political discourse.
By sweeping all forms of discourse within its Ordinance, the Village regulates speech that
occupies the core of the protection afforded by the First Amendment:
“Discussion of public issues … are integral to the operation of the system of government established by our Constitution. The
First Amendment affords the broadest protection to such political expression in order ‘to assure [the] unfettered interchange
of ideas for the bringing about of political and social changes desired by the people.’ ”
McIntyre v. Ohio Elections Commission, 514 U.S. at 346 (citations omitted).2
*16 In McIntyre, Mrs. McIntyre was engaged in “handing out leaflets in the advocacy of a politically controversial viewpoint
— [which] is the essence of First Amendment expression.” Id. at 347. In Stratton, a person desiring to engage in the same
activity must disclose her name, both on an application and on a permit, as a condition to undertaking such activity. Ord. §§
116.03(b)(1) and 116.04. (MBA 4a, 5a). Thus, the Village disregards a speaker’s First Amendment right not to identify
herself. The Ordinance flies in the face of this Court’s determination in McIntyre that “the identity of the speaker is no
different from other components of the document’s content that the author is free to include or exclude.” Id. at 348.
A person cannot withhold her identity since her name and address must be provided to the Mayor in advance and kept on file
at his office as a public record.3 She cannot withhold her identity since the Ordinance requires that the permit (containing the
holder’s name)4 be displayed upon the request of a resident or police officer. Ord. § 116.04. (MBA 5a). It was Mrs.
McIntyre’s name on her flyers that was protected from compulsory disclosure, and it was irrelevant that she chose to
personally hand out some of her handbills. Individuals who choose to reveal “their physical identities — to the residents they
canvass” do not lose the right to withhold their name. (J.A. 76a).
*17 The justification for including anonymous discourse within the liberty protected by the free speech and free press clauses
predates the formation of this country. The press licensing law of England, the persecution of those engaged in the secret
distribution of information, and the importance of anonymous discourse by pre-Revolutionary patriots moved this Court to
recognize that “[a]nonymous pamphlets, leaflets, brochures and even books have played an important role in the progress of
mankind.” Talley v. California, 362 U.S. 60, 64 (1960). Thus, Los Angeles’ flat ban on anonymous leafletting was held to be
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void on its face. Talley held that a prohibition of anonymous leafletting, which required that handbills contain “the names and
addresses of the persons who prepared, distributed or sponsored them,” id. at 63-64, abridged freedom of speech and press.
The reason was that “such an identification requirement would tend to restrict freedom to distribute information and thereby
freedom of expression. ‘Liberty of circulating is as essential to that freedom as liberty of publishing; indeed, without the
circulation, the publication would be of little value.’ ” Id. at 64, quoting Lovell v. City of Griffin, 303 U.S. at 452. As the
Talley Court observed, “[i]t is plain that anonymity has sometimes been assumed for the most constructive purposes.” 362
U.S. at 65.
The McIntyre Court stated that Talley’s “reasoning embraced a respected tradition of anonymity in the advocacy of political
causes.” McIntyre, 514 U.S. at 343. Mrs. McIntyre’s right to engage in one-on-one dissemination of information without
revealing her identity was upheld against a state prohibition against distribution of unsigned campaign leaflets. As the
McIntyre Court explained:
Under our Constitution, anonymous pamphleteering is not a pernicious, fraudulent practice, but *18 an
honorable tradition of advocacy and of dissent. Anonymity is a shield from the tyranny of the majority.
… It thus exemplifies the purpose behind the Bill of Rights, and of the First Amendment in particular: to
protect unpopular individuals from retaliation — and their ideas from suppression — at the hand of an
intolerant society.

Id. at 357. McIntyre recognized that “[w]hatever the motivation may be, at least in the field of literary endeavor, the interest
in having anonymous works enter the marketplace of ideas unquestionably outweighs any public interest in requiring
disclosure as a condition of entry.” Id. at 342. Further, “[t]he decision in favor of anonymity may be motivated by fear of
economic or official retaliation, by concern about social ostracism, or merely by a desire to preserve as much of one’s privacy
as possible.” Id. at 341-42. Under Stratton’s Ordinance, it is a criminal act to engage in anonymous pamphleteering from
door to door.
The Ordinance also requires a person to inform the Mayor of the nature and purpose of the cause being discussed and the
organization involved. The Ordinance states:
(b) The registration required by subsection (a) hereof shall be made by filing a Solicitor’s Registration Form, at the office of
the Mayor, on a form furnished for such purpose. The Form shall be completed by the Registrant and it shall then contain the
following information:
....
*19 (2) A brief description of the nature and purpose of the business, promotion, solicitation, organization, cause, and/or the
goods or services offered;
(3) The name and address of the employer or affiliated organization, with credentials from the employer or organization
showing the exact relationship and authority of the Applicant.

Ord. § 116.03(b)(2), (3) (MBA 4a).
What if a person wants to discuss the need for a new mayor, or his dissatisfaction with the current Mayor’s treatment of
minority religious groups? Especially within the small community of Stratton, when he applies for a permit and reveals his
name, would he not be exposed to the “fear of economic or official retaliation”? At the very least, he would lose his right “to
preserve as much of [his] privacy as possible.” McIntyre, 514 U.S. at 341-42. Cf. Brown v. Socialist Workers ′74 Campaign
Committee, 459 U.S. 87, 92 (1982) (“The Constitution protects against the compelled disclosure of political associations and
beliefs. Such disclosures ‘can seriously infringe on privacy of association and belief guaranteed by the First Amendment.’ ”)
(quoting Buckley v. Valeo, 424 U.S. 1, 64 (1976)). Stratton’s ban on anonymous door-to-door pamphleteering is not
consistent with the free speech interests recognized in McIntyre, which spoke of anonymity being a shield against tyranny.
Such a shield is most needed when the Mayor of a small town, who also serves as the municipal judge, is the official from
whom the permit must be obtained.
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*20 The Ordinance also impermissibly invades the protection accorded core political speech in Buckley v. American
Constitutional Law Foundation, Inc., 525 U.S. 182 (1999). Buckley dealt with initiative petition circulation, “interactive
communication concerning political change.” Id. at 186. Colorado’s attempt to force “circulators to reveal their identities at
the same time they deliver their political message” did not pass constitutional muster because it was a restraint on speech
“more severe than was the restraint in McIntyre.” Id. at 198-99. While noting the similarities to McIntyre,5 the Buckley Court
recognized a greater interest in anonymity: “Petition circulation is the less fleeting encounter, for the circulator must
endeavor to persuade electors to sign the petition. … The injury to speech is heightened for the petition circulator because the
badge requirement compels personal name identification at the precise moment when the circulator’s interest in anonymity is
greatest.” Id. at 199.
Stratton’s Ordinance violates the First Amendment protection against the government’s compelling a person to divulge her
name as a pre-condition to engage in pure speech activity. Revealing one’s name to the Mayor removes anonymity as
effectively as a badge requirement. Further, during a door-to-door, face-to-face conversation, a person violates the Ordinance
if she refuses to present her permit and thereby her name “at the precise moment when [her] interest in anonymity is
greatest.”
Section 116.04 requires that, while the holder is exercising the privilege conveyed by the permit, the permit “shall be
exhibited by such person whenever he is requested *21 to do so by any police officer or by any person who is solicited.” Ord.
§ 116.04 (emphasis added) (MBA 5a). Under section 116.06(f), the permit may be revoked if the holder fails to comply with
the request. (MBA 6a). In any other town in America, if one refuses to give one’s name to a householder, the resident can
shut the door and ignore the message. However, the speaker does not lose his right to call on the next door. On the other
hand, in Stratton, by refusing to identify himself, one runs the risk of losing the “privilege” to continue to engage in
one-on-one, door-to-door political discourse.
Refusing to participate in the permit scheme by engaging in door-to-door advocacy without obtaining a permit in Stratton is a
criminal act; therefore, one cannot freely engage in the “respected tradition of anonymity in the advocacy of political causes”
in the Village. McIntyre, 514 U.S. at 343.

d. The Ordinance is unconstitutionally overbroad because it restricts more speech than the Constitution permits.
The Ordinance is unconstitutionally overbroad because it restricts a substantial amount of constitutionally protected speech.
Under the “overbreadth doctrine,” Petitioners may assert the interests of others not before the Court — in this instance, those
desiring to engage in political discourse. However, the Witnesses continue to assert that the Ordinance is also
unconstitutionally overbroad in its inclusion of religious speech.6
*22 Jehovah’s Witnesses are neutral in the political affairs of this world. (Knowledge That Leads to Everlasting Life,
Watchtower’s Trial Exhibit 6E, pg. 124, Tr. 86, referring to John 17:14). Although they themselves do not participate in
political discourse (anonymous or otherwise), Petitioners may properly challenge Stratton’s Ordinance as being
unconstitutionally overbroad because it prohibits anonymous political discourse. “[A] party [may] challenge an ordinance
under the overbreadth doctrine in cases where … the ordinance sweeps too broadly, penalizing a substantial amount of
speech that is constitutionally protected.” Forsyth County v. Nationalist Movement, 505 U.S. 123, 129-30 (1992).
Since Stratton’s permit scheme applies to, and may well deter, individuals who wish to engage in one-on-one political
communication from door to door, its existence may cause “others not before the court to refrain from constitutionally
protected speech or expression.” Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973). To assess the facial invalidity of the
Ordinance, Petitioners may invoke the overbreadth doctrine. Los Angeles Police Dep’t v. United Reporting Publishing Corp.,
528 U.S. 32 (1999). The possibility that “persons whose expression is constitutionally protected may well refrain from
exercising their right for fear of criminal sanctions provided by a statute susceptible of application to protected expression,”
id. at 38, quoting Gooding v. Wilson, 405 U.S. 518, 520-21 (1972), amply supports the use of this doctrine to address the
facial unconstitutionality of the Ordinance.
While the Ordinance creates an impermissible risk of suppression of core political speech, it also sweeps religious speech
within its ambit. In considering whether the Ordinance *23 is overbroad, the Court may properly consider that it also
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regulates religious speech. At times, “religious” and “political” discourse may be indistinguishable. For example, this Court
cited religious speech cases in support of the statement that political speech in McIntyre was “the essence of First
Amendment expression.” McIntyre, 514 U.S. at 347, citing International Society for Krishna Consciousness, Inc. v. Lee, 505
U.S. 672 (1992), and Lovell v. City of Griffin, 303 U.S. 444 (1938). In fact, the speech and press interests addressed in Lovell
are identical to the speech and press issues raised in this case, as both arose from the dissemination of Bible-based literature
by Jehovah’s Witnesses.
In the context of pure advocacy, religious speech and political speech are equivalent liberty interests.
In the realm of religious faith, and in that of political belief, sharp differences arise. In both fields the
tenets of one man may seem the rankest error to his neighbor. To persuade others to his own point of
view, the pleader, as we know, at times, resorts to exaggeration, to vilification of men who have been, or
are, prominent in church or state, and even to false statement. But the people of this nation have ordained
in the light of history, that, in spite of the probability of excesses and abuses, these liberties are, in the
long view, essential to enlightened opinion and right conduct on the part of the citizens of a democracy.

Cantwell v. Connecticut, 310 U.S. 296, 310 (1940); see also Heffron v. International Society for Krishna Consciousness, 452
U.S. 640, 652-53 (1981) ( “organizations having social, political or other ideological messages to proselytize … are entitled
to rights equal to those of religious groups”).
*24 Although some speech is more readily classified as wholly “religious” or “political” in nature, other speech has aspects
of both. “Ideas have layers and textures that resist legal classifications.” Vincent Blasi, Milton’s Areopagitica and the Modern
First Amendment (March 1995), available at http:// www.nhc.rtp.nc.us:8080/ideasv42/blasi4.htm. In any event, pure
expression of religious ideas warrants the same First Amendment protection extended to pure expression of political ideas:
“A priest has as much liberty to proselytize as a patriot.” Good News Club v. Milford Central School, 121 S. Ct. 2093, 2107
(2001) (Scalia, J., concurring).
Because it abridges Jehovah’s Witnesses’ freedom of religious speech, the Ordinance is unconstitutionally overbroad. The
Village has made clear that it would enforce the Ordinance against the Witnesses. In light of the long-standing recognition by
courts that it is against the Witnesses’ religious beliefs to obtain a permit to engage in their public ministry, see Lovell v. City
of Griffin, 303 U.S. at 448; Schneider v. New Jersey, 308 U.S. at 159, the effect of the Village’s position is to ban them from
speaking door to door in Stratton. “Indeed, in Anglo-American history, at least, government suppression of speech has so
commonly been directed precisely at religious speech that a free-speech clause without religion would be Hamlet without the
prince. Accordingly, we have not excluded from free-speech protections religious proselytizing.” Capitol Square Review and
Advisory Board v. Pinette, 515 U.S. 753, 760 (1995).
As this Court recognized in Buckley, Colorado’s requirement that circulators be registered voters was an impermissible
burden on speech. There were a variety of reasons underlying why some did not register. Buckley, 525 U.S. at 195, 196
(“ignorance or apathy,” ‘implication of *25 political thought and expression,’ “private and public protest”). In the final
analysis, the reason or motivation for not registering was irrelevant to the conclusion that the registration requirement itself
was an impermissible burden on speech. Similarly, the reason or motivation not to obtain a permit under Stratton’s Ordinance
is irrelevant to the conclusion that the permit requirement itself is an impermissible burden on speech. A burden on religious
expression that the State has failed to justify is as impermissible as a “burden on political expression that the State has failed
to justify.” Meyer v. Grant, 486 U.S. 414, 428 (1988). The Ordinance abridges free speech because it bans religious
expression without a permit.

e. The Ordinance is an unconstitutional prior restraint because it delegates overly broad discretion to the
decisionmaker.
“Generally, speakers need not obtain a license to speak.” Riley v. National Federation of the Blind of North Carolina, Inc.,
487 U.S. 781, 802 (1988). The Ordinance falls “squarely within the ambit of the many decisions of this Court … holding that
a law subjecting the exercise of First Amendment freedoms to the prior restraint of a license, without narrow, objective, and
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definite standards to guide the licensing authority, is unconstitutional.” Shuttlesworth v. City of Birmingham, 394 U.S. 147,
150-51 (1969). In making this statement, the Shuttlesworth Court cited Lovell v. City of Griffin, Schneider v. New Jersey,
Cantwell v. Connecticut, and Marsh v. Alabama (each of which involved the public ministry of Jehovah’s Witnesses) among
the 17 cases forming the basis of the statement. Shuttlesworth, 394 U.S. at 150-51 n.2.
*26 It is well established that a municipality must overcome a heavy presumption against the validity of a permit scheme that
imposes a prior restraint upon speech. See Forsyth County v. Nationalist Movement, 505 U.S. 123 (1992); see also United
States v. Playboy Entertainment Group, Inc., 529 U.S. 803, 804 (2000). In upholding Stratton’s permit scheme, the Sixth
Circuit Court of Appeals overlooked this precedent.
Under the overbreadth doctrine, a party may challenge an Ordinance “in cases where every application creates an
impermissible risk of suppression of ideas, such as an ordinance that delegates overly broad discretion to the decisionmaker.”
Forsyth County, 505 U.S. at 129. It is appropriate, in an overbreadth challenge, to consider the context within which a case
arose:
In evaluating respondent’s facial challenge, we must consider the county’s authoritative constructions of
the ordinance, including its own implementation and interpretation of it.… In the present litigation, the
county has made clear how it interprets and implements the ordinance.

Id. at 131 (citations omitted).
The Ordinance delegates overly broad discretion to the Mayor. In processing a permit application, the Mayor may request
“[s]uch other information concerning the Registrant and its business or purpose as may be reasonably necessary to accurately
describe the nature of the privilege desired.” Ord. § 116.03(b)(6) (MBA 4a). Though not clearly identified in section
116.03(b)(6), the “privilege” is apparently “the privilege to canvass or solicit” referenced in section 116.03(b)(4). (MBA 4a).
Thus, the Mayor is given the discretion to decide whether *27 the purpose for which canvassing or soliciting is desired is
accurately described and whether the person seeking a permit has provided sufficient information about himself and his
business or purpose. Such broad discretion provides an open door for the “tyranny of the majority.” McIntyre, 514 U.S. at
357.
The Village has made it clear how it interprets the permit scheme embodied in the Ordinance. At the time of his deposition,
the Mayor, who was also the municipal judge, said that he did not know what the provision allowing him to request “[s]uch
other information … as may be reasonably necessary to accurately describe the nature of the privilege desired” referred to.
(Mayor John Abdalla, Tr. 123-24). So, in the Mayor’s mind, there are no guidelines restraining his interpretation and
enforcement of this section of the Ordinance. The impermissibility of this type of provision has already been established. As
the Court said in City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750, 769 (1988), the statutory provision as to
“such other terms and conditions deemed necessary and reasonable by the Mayor” permitted unbridled discretion. “It is
apparent that the face of the ordinance itself contains no explicit limits on the mayor’s discretion.” Also, although he had
granted permits to all six non-Witness applicants who had applied to go from door to door after 5:00 p.m., the Mayor said he
would not have issued such a permit to Jehovah’s Witnesses. (Defendants’ Trial Exhibits 35 A-F, Completed Solicitor’s
Registration Forms, Tr. 86, J.A. 230a-47a). (Mayor John Abdalla, Tr. 114, J.A. 397a-98a). Further, if an individual applied
for a permit, giving his name and address, said he wanted to go door to door to discuss a “cause,” but was not affiliated with
an organization, the Mayor said he would likely not issue a permit. (Mayor John Abdalla, Tr. 124, 126). *28 As implemented
and interpreted, the Ordinance impermissibly grants the Mayor “overly broad licensing discretion.” Forsyth County, 505 U.S.
at 130.

II. Stratton’s blunderbuss approach to regulating door-to-door advocacy fails strict scrutiny and is unconstitutional
because it is neither narrowly tailored to serve overriding municipal interests nor an alternative less restrictive to
speech.
The overbreadth of the Ordinance is corroborated by its inability to withstand strict scrutiny. As an abridgment of political
expression, the Ordinance must be analyzed to determine whether it was “narrowly tailored to serve an overriding state
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interest.” McIntyre, 514 U.S. at 347. The circuit court omitted this analysis.
As a regulation that bans core political speech and press (anonymous political discourse), the Ordinance can be upheld only if
it survives exacting scrutiny in that “[n]o form of speech is entitled to greater constitutional protection.” Id. First Amendment
protection of core political speech, which includes “ ‘interactive communication concerning political change,’ … is ‘at its
zenith.’ ” Buckley, 525 U.S. at 640 (citations omitted); see also Meyer v. Grant, 486 U.S. at 420 (“limitation on political
expression [is] subject to exacting scrutiny”). Therefore, the Ordinance must be “narrowly tailored to serve an overriding
state interest.” McIntyre, 514 U.S. at 347.
In addition, because the Ordinance requires the speaker to disclose his name — which he might otherwise have chosen not to
disclose — it is “a direct regulation of the content of speech.” Id. at 345; see also *29 Buckley, 525 U.S. at 209 (Thomas, J.,
concurring) (“The challenged badge requirement … directly regulates the content of speech” and therefore “must be
evaluated under strict scrutiny”); Riley v. National Federation of the Blind of North Carolina, Inc., 487 U.S. at 795
(“Mandating speech that a speaker would not otherwise make necessarily alters the content of the speech. We therefore
consider the Act as a content-based regulation of speech.”).
Moreover, “if a less restrictive alternative would serve the Government’s purpose, the legislature must use that alternative.”
United States v. Playboy Entertainment Group, Inc., 529 U.S. at 804; see also Reno v. A.C.L.U., 521 U.S. 844, 874 (1997)
(“burden on adult speech is unacceptable if less restrictive alternatives would be at least as effective in achieving the
legitimate purpose that the statute was enacted to serve”).
The Ordinance withers under exacting scrutiny. The Village refuses to avail itself of several less restrictive alternatives that
would address the concerns it has identified. For example, the simple expedient of residents posting their own “No
Trespassing” or “No Solicitation” signs would be effective less-restrictive alternatives to protect them against annoyance and
fraud. Moreover, relying on residents to post signs allows each resident to choose for himself whether to accept uninvited
visitors. The Village could enforce existing criminal statutes, which provide a means of protecting residents from fraud that is
less restrictive than the Ordinance’s permit scheme. “The Village’s legitimate interest in preventing fraud can be better
served by measures less intrusive than a direct prohibition on solicitation. Fraudulent misrepresentations can be prohibited
and the penal laws used to punish such conduct directly.” Village of Schaumburg, 444 U.S. at 637.
*30 Rather than trying to prevent fraud or to protect privacy by banning pure speech without a permit, the Village could
accomplish these objectives by enforcing existing laws, including Ohio’s Charitable Solicitation Act,7 the Consumer Sales
Protection Act, or the Home Sales Solicitation Act. Enforcing existing laws would be a less restrictive means of protecting
residents from fraudulent misrepresentation than imposing a prior restraint on pure speech. Likewise, the enforcement of laws
against trespass would less restrictively protect residents’ privacy. Id. at 639. The existence of this array of less restrictive
alternatives underscores the Ordinance’s unconstitutionality.
In addition, the Ordinance is not narrowly tailored to the interests that the Village purportedly seeks to serve.
[M]ore narrowly tailored rules are in keeping with the First Amendment directive that government not dictate the content of
speech absent compelling necessity, and then, only by means precisely tailored. “Broad prophylactic rules in the area of free
expression are suspect. Precision of regulation must be the touchstone in an area so closely touching our most precious
freedoms.”
Riley v. National Federation of the Blind of North Carolina, Inc., 487 U.S. at 800-01, quoting NAACP v. Button, 371 U.S.
415, 438 (1963) (citations omitted). To survive strict scrutiny, the Ordinance must be “narrowly tailored.” *31 Boos v. Barry,
485 U.S. 312, 329 (1988). Stratton’s Ordinance fails this test since it is not narrowly tailored to those forms of speech that are
allegedly the source of harm.
Content-based speech restrictions are generally unconstitutional unless they are narrowly tailored to a
compelling state interest. This is an exacting test. It is not enough that the goals of the law be legitimate,
or reasonable, or even praiseworthy. There must be some pressing public necessity, some essential value
that has to be preserved; and even then the law must restrict as little speech as possible to serve the goal.
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Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 680 (1994) (O’Connor, J., concurring in part, dissenting in part)
(citations omitted).
Rather than being narrowly tailored, Stratton’s Ordinance encumbers all forms of door-to-door speech and press activity.
Buckley, 525 U.S. at 210 (Thomas, J., concurring) (“It burdens all … whether they are responsible for committing fraud or
not.”). “Where at all possible, government must curtail speech only to the degree necessary to meet the particular problem at
hand, and must avoid infringing on speech that does not pose the danger that has prompted regulation.” Federal Election
Commission v. Massachusetts Citizens for Life, Inc., 479 U.S. 238, 265 (1986). Pure advocacy, unconnected to the
solicitation of funds poses no danger to the residents of Stratton.
That the Ordinance is not narrowly tailored is plainly seen by reviewing the only portion of the Ordinance that was not
contested below. Section 116.07 provides a means by *32 which a resident may give notice that he does not want any or
certain uninvited canvassers, solicitors, peddlers, hawkers, itinerant merchants, or transient vendors coming on his property.
(MBA 6a-9a). Simply by registering his property with the Mayor’s office and posting a “No Solicitation” sign on his
property, the resident avails himself of the protection of the Ordinance. Therefore, anyone who is within the proper definition
of a “solicitor” and comes to that home uninvited is in violation of the Ordinance. In effect, section 116.07 allows the
resident, and not the Village, to regulate who comes on his property. If implemented on its own, section 116.07 would be an
effective means of protecting the Village’s interests in preventing fraud and protecting privacy. Jehovah’s Witnesses do not
challenge section 116.07.
The existence of section 116.07 demonstrates the availability of less intrusive means to protect the Village’s interests. See
Village of Schaumburg, 444 U.S. at 639 (“Other provisions of the ordinance, which are not challenged here, such as the
provision permitting homeowners to bar solicitors from their property by posting signs reading ‘No Solicitors or Peddlers
Invited,’ … suggest the availability of less intrusive and more effective measures to protect privacy.”) Section 116.07 of the
Ordinance, standing alone, is a more narrowly tailored (and less restrictive) means of deterring fraud and protecting privacy
than the challenged portions of the Ordinance. There is no need for the permit provisions of the Ordinance.
The Sixth Circuit Court of Appeals expressly rejected the application of strict scrutiny to review Stratton’s Ordinance, in part
because “McIntyre’s holding misses Stratton’s ordinance.” (J.A. 76a). However, the circuit court correctly recognized that the
Ordinance would not survive *33 such scrutiny. As the circuit court explained: “Even if McIntyre were implicated, we would
find the ordinance constitutional on its face. In reviewing Ohio’s statute, the [McIntyre] Court applied strict scrutiny. As we
have already noted, we are reviewing Stratton’s ordinance under intermediate scrutiny. We believe the difference in scrutiny
would be outcome determinative.” (J.A. 77a at n.6). Had the Sixth Circuit Court of Appeals applied the proper standard of
scrutiny, it would have stricken the Ordinance. Meyer v. Grant, 486 U.S. at 425 (“[T]he statute trenches upon an area in
which the importance of First Amendment protections is ‘at its zenith.’ For that reason the burden that [the state] must
overcome to justify this criminal law is well-nigh insurmountable.”).

III. The Village failed to meet its burden of establishing real, as opposed to conjectural, interests to justify its
encumbrance of pure speech and press activity.
In attempting to justify the Ordinance, the Village asserts that it protects residents’ privacy and deters fraudulent solicitation.
Brief of Appellees at 18, Watchtower Bible and Tract Society of New York, Inc. v. Village of Stratton, 240 F.3d 553 (CA6
2001) (No. 99-4087). However, the Village has failed to meet its burden of establishing the reality of, as opposed to its
conjecture about, the anticipated harms it seeks to remedy.
As this Court has stressed:
When the Government defends a regulation on speech as a means to redress past harms or prevent anticipated harms, it must
do more than simply “posit the existence of the disease sought to be *34 cured.”… It must demonstrate that the recited harms
are real, not merely conjectural, and that the regulation will in fact alleviate these harms in a direct and material way.
Turner Broadcasting System, Inc. v. FCC, 512 U.S. at 664 (citations omitted); accord United States v. Playboy Entertainment
Group, Inc., 529 U.S. at 804, 822 (“When the Government restricts speech, the Government bears the burden of proving the
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constitutionality of its actions. … [T]he Government must present more than anecdote and supposition.”); Nixon v. Shrink
Missouri Government PAC, 528 U.S. 377, 379 (2000) (“This Court has never accepted mere conjecture as adequate to carry a
First Amendment burden.”).

a. The Village failed to meet its burden to prove that abridging door-to-door advocacy is justified by real harm to
residential privacy.
The “privacy of the home is certainly of the highest order in a free and civilized society.” Carey v. Brown, 447 U.S. 455, 471
(1980). “[A] special benefit of the privacy all citizens enjoy within their own walls, which the State may legislate to protect,
is an ability to avoid intrusions. … [I]ndividuals are not required to welcome unwanted speech into their own homes and …
the government may protect this freedom.” Frisby v. Schultz, 487 U.S. 474, 484-85 (1988). Jehovah’s Witnesses do not
challenge the legitimacy of this right to privacy.
The Village advanced no evidence that posted “No Trespassing” signs have been ineffectual, that “No Solicitation” signs
posted pursuant to section 116.07 of *35 the Ordinance have been ineffectual, or that Jehovah’s Witnesses or others engaged
in door-to-door advocacy have refused to leave private property when requested to do so by residents. There is simply no
evidence that Stratton’s permit scheme is needed for the sake of residential privacy.
Jehovah’s Witnesses are not seeking to force unwilling listeners to hear messages they do not wish to hear. They readily
accept a resident’s expression of disinterest or request that they leave. But a resident may be willing to accept uninvited
visitors, expressing his willingness by not posting a “No Trespassing” or “No Solicitation” sign. It is one thing to protect a
resident from uninvited picketing in front of his home. It is quite another to protect him from unexpected visitors with whom
he may wish to speak or whom he can send away in a matter of moments.
That the Ordinance does not secure residents’ privacy interest is made clear by considering an unwilling listener who does
not post a prohibiting sign at his residence. A person with a permit may legally knock on the resident’s door. If a political
candidate without a permit knocked at the door, the resident’s privacy would be invaded. If that candidate obtained a permit
and then knocked on the resident’s door, the resident’s privacy would still be invaded. Cf. Schaumburg, 444 U.S. at 638
(“householders are equally disturbed by solicitation on behalf of organizations satisfying the 75-percent requirement as they
are by solicitation on behalf of other organizations”). The permit portion of the Ordinance has no nexus to a resident’s
privacy. In the absence of a posted notice, a resident has no privacy right not to have his door knocked upon.

*36 b. The Village failed to meet its burden to prove that abridging door-to-door advocacy is justified by real harm
caused by fraudulent solicitation.
While a municipality’s interest in preventing fraudulent solicitation “is … legitimate and important,” Ohralik v. Ohio State
Bar Association, 436 U.S. 447, 462 (1978), it is not clear that prevention of consumer fraud rises to the level of compelling
where core religious and political speech, rather than fundraising, are involved. See Memorial Hospital v. Maricopa County,
415 U.S. 250 (1974); Secretary of State of Maryland v. Joseph H. Munson Co., 467 U.S. 947 (1984). Assuming, arguendo,
that this interest is compelling, the Village failed to show the existence of a real problem concerning fraudulent solicitation in
Stratton to support its subordination of free speech and free press.
In upholding the Ordinance, the Sixth Circuit deferred to the Village’s “predictive judgments” (J.A. 79a), the testimony of the
Mayor and Village Solicitor, who were “aware of problems in other Ohio cities with door-to-door fraud” (J.A. 82a), and the
testimony of an Ohio State Assistant Attorney General, which was limited to opining that the Ordinance would be “helpful”
in addressing the Village’s interests. (Helen MacMurray, Tr. 216, J.A. 467a). Such speculative and anecdotal evidence is
insufficient to justify the encumbrance the Village imposes on expressive activity that is not a source of harm. “Conceding
that fraudulent appeals may be made in the name of charity and religion” a municipality ‘cannot decide who may impart
information from house to house.’ Schneider, 308 U.S. at 164.
Frauds may be denounced as offenses and punished by law. Trespassers may similarly be *37 forbidden.
If it is said that these means are less efficient and convenient [than the challenged ordinance], the answer
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is that considerations of this sort do not empower a municipality to abridge freedom of speech and press.

Id.
The record shows that the Village has never experienced even a single incident of consumer fraud related to door-to-door
activity. In fact, the record reveals no burglaries, no crime (violent or otherwise) related to door-to-door activities, and no
record of crimes committed in door-to-door activity involving con games or schemes to bilk people. The Mayor said he never
received a complaint that someone called on a home at which a “No Trespassing” sign was posted. No resident ever
complained of an individual calling despite the presence of a “No Solicitation” sign. There are no documented complaints
whatsoever concerning the activities of Jehovah’s Witnesses. (Mayor John Abdalla, Tr. 115, 116, J.A. 398a-400a).
Corroborating the absence of door-to-door fraud, the Village solicitor testified that the entirety of the Village’s written
records contained merely five incidents of unauthorized soliciting. (Frank Bruzzese, Tr. 165, J.A. 437a). The “offense” in
four of these incidents was the failure to possess a permit. The fifth incident involved individuals’ attempting to locate the
owner of a parked vehicle displaying a “for sale” sign. (Frank Bruzzese, Tr. 141, 143, 144, J.A. 419a, 420a, 421a).
No evidence was presented to establish that the Ordinance could not have been drafted to regulate only commercial or
charitable solicitations. No evidence was presented to establish why it was necessary to regulate political, religious, or any
other kind of advocacy that does not involve money. In fact, the record is devoid of legislative history (town council minutes)
supporting the necessity of this Ordinance.
*38 The Village has failed to meet its burden of proof necessary to overcome the heavy presumption against the validity of a
permit scheme that imposes a prior restraint on speech. See Forsyth County v. Nationalist Movement, 505 U.S. 123 (1992);
see also United States v. Playboy Entertainment Group, Inc., 529 U.S. 803 (2000). Allowing the Village to prevail, without
evidence showing the necessity of encumbering and preventing pure advocacy that causes no harm, would turn into a
talisman whatever phrase a municipality would choose to utter to support its regulations. Cf. Bates v. City of Little Rock, 361
U.S. 516, 525 (1960) (“governmental action does not automatically become reasonably related to the achievement of a
legitimate and substantial governmental purpose by mere assertion in the preamble of an ordinance”).

IV. Although the scrutiny applicable to speech on government property does not apply to the Ordinance, even if it did,
the Ordinance is invalid.
Before the circuit court, the Village argued that the lower standards applicable to governmental regulation of speech on
government property should apply to its regulation of speech on private residential property. Brief of Appellees at 16,
Watchtower Bible and Tract Society of New York, Inc. v. Village of Stratton, 240 F.3d 553 (CA6 2001) (No. 99-4087). This
argument is patently faulty. Even if, arguendo, a lower standard of review were used, Stratton’s Ordinance still
unconstitutionally burdens speech.
Stratton argued that its Ordinance “need not be the most restrictive means available, nor must it be the most effective, most
reasonable, or most obvious choice, it need only be reasonable.” Brief of Appellees at 16-17, *39 Watchtower Bible and
Tract Society of New York, Inc. v. Village of Stratton, 240 F.3d 553 (CA6 2001) (No. 99-4087). The Village cites no authority
to support its argument that private residential property is subject to the same regulation as government property that is not a
traditional public forum. A resident’s door clearly is not government property. Residential doors have historically been loci
of communication of thoughts among citizens.
For centuries it has been a common practice in this and other countries for persons not specifically
invited to go from home to home and knock on doors or ring doorbells to communicate ideas to the
occupants or to invite them to political, religious, or other kinds of public meetings.

Martin v. City of Struthers, 319 U.S. 141, 141 (1943). Thus, contrary to the Village’s argument below, there is no basis to
apply a reasonable standard to speech on private residential property.
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Moreover, even if reasonableness were the applicable standard, the Village cannot use the Ordinance as “an effort to suppress
expression merely because public officials oppose the speaker’s view.” Perry Education Association v. Perry Local
Educators’ Association, 460 U.S. 37, 46 (1983). The Village cannot single out one religious group on an administrative
registration form (Judge Edmund A. Sargus, Jr., Tr. 272-73), assert that people move there because they know they will be
free from the message of that particular religious group, and then claim that its Ordinance need only reasonably accomplish
municipal interests.
*40 Different rules apply to the government’s regulation of speech on government-owned property that is a quintessential
public forum. The government may regulate the time, place, and manner of expression on its own property, if its regulations
“are content-neutral, are narrowly tailored to serve a significant government interest, and leave open ample alternative
channels of communication.” Perry Education Association, 460 U.S. at 45. Even if residential property were to be treated the
same as government-owned property, as Stratton asserted, the Ordinance fails even this level of constitutional scrutiny for at
least three reasons.
First, the Ordinance is not content-neutral in that it expressly dictates content by requiring the disclosure of the speaker’s
name. For that reason alone, the Ordinance fails even this level of constitutional scrutiny.
Second, as set forth above, the Ordinance is not narrowly tailored. It is not limited to those forms of advocacy that allegedly
are the exact source of the evil sought to be remedied, City of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 808
(1984), nor was it limited to rectify “the evils that it seeks to eliminate.” Ward v. Rock Against Racism, 491 U.S. 781, 800 n.7
(1989).
Third, the Ordinance fails to leave open ample alternative channels of communication. In the first place, “one is not to have
the exercise of his liberty of expression in appropriate places abridged on the plea that it may be exercised in some other
place.” Schneider v. New Jersey, 308 U.S. at 163. Whether a resident would be more likely to have a one-on-one discussion
on a controversial subject in the privacy of his home, on a public street, or in some public place should be left to the speaker
and the listener. What business is it of *41 the government to intrude into such private conversations? Further, the Sixth
Circuit’s holding that canvassing “at stores, on street corners, in restaurants, in parks, and other public forums” (J.A. 86a) are
ample alternatives ignores door-to-door advocacy’s status as a “venerable means of communication that is both unique and
important.” City of Ladue v. Gilleo, 512 U.S. 43, 54 (1994); see also City of Los Angeles v. Taxpayers for Vincent, 466 U.S.
at 812 n.30, citing Martin v. City of Struthers, 319 U.S. at 146 (“Door to door distribution of circulars is essential to the
poorly financed causes of little people.”).
As shown by the testimony in this case, there are no ample alternatives to house-to-house contact.
Q. In your opinion, sir, are there any ample alternatives to the house-to-house ministry?
A. No, we [Jehovah’s Witnesses] do not feel there is. We feel that we must be on the grass roots level. We feel our message
is so important to life that we dare not miss anyone with it, and the only way to find everyone is to go from house to house.

(Robert Ciranko, Tr. 20, J.A. 315a).
Q. Do you [Mayor Abdalla] know how an individual would be able to reach someone door to door who was not home
between the hours of nine to five?
A. Yes, they can leave a card and tell them to call back if they are interested.
*42 Q. Is there any other way that they can be reached?
A. Not to my knowledge, no.

(Mayor John Abdalla, Tr. 114-15, J.A. 398a).
Jehovah’s Witnesses have determined that the most effective way for them to conduct their “grass roots level” ministry is to
© 2018 Thomson Reuters. No claim to original U.S. Government Works.

21

Case 7:18-mc-00268-NSR Document 18-10 Filed 11/10/20 Page 23 of 30

Watchtower Bible and Tract Soc. of New York, Inc. v...., 2001 WL 1576397...

contact people by going from house to house, as was done by first-century Christians. (Acts 5:42; 20:20). This Court has long
recognized that “perhaps the most effective way” to disseminate ideas is to bring them to the notice of individuals “at the
homes of the people.” Martin v. City of Struthers, 319 U.S. at 145, citing Schneider v. New Jersey, 308 U.S. at 164. There is
no alternative that is functionally equivalent to this method. “The First Amendment protects appellee’s right not only to
advocate their cause but also to select what they believe to be the most effective means for so doing.” Meyer v. Grant, 486
U.S. at 424. This argument applies with equal force to those desiring to engage in political discourse. For this reason, the
Ordinance is unconstitutional even under a lowered standard of scrutiny.
Stratton’s Ordinance is strikingly reminiscent of the ordinance passed by the town of Irvington, New Jersey, over 60 years
ago. The ordinances are similar in that they ban “unlicensed communication of any views or the advocacy of any cause from
door to door.” Schneider, 308 U.S. at 163. Many provisions of both ordinances are almost identical.

Irvington, New Jersey (1939)

Stratton, Ohio (2001)

“No person … shall canvass … without first having
… received a written permit.”

“No canvasser … shall go in or upon … private
property … without first … obtaining a Solicitation
Permit.”

Canvasser must give “name, address, … by whom
employed, address of employer”

Canvasser must give “name and home address”;
“name and address of the employer or affiliated
organization”

“[D]escription of project for which he is canvassing”

“Such other information … as may be reasonably
necessary to accurately describe the nature of the
privilege desired.”

“[T]hat canvassing may only be done between 9
A.M. and 5 P.M.”

“No activity permitted under authority of this
chapter shall commence prior to 9:00 a.m. nor
continue after 5:00 p.m.”8

“[T]hat the permittee must exhibit the permit to any
police officer or other person upon request”

“Each person shall at all times … carry upon his
person his permit and the same shall be exhibited by
such person whenever he is requested to do so by
any police officer or by any person who is
solicited.”

“Violation is punishable by fine or imprisonment.”

“Violation … is a misdemeanor of the fourth
degree.”

*44 This Court ruled that Irvington’s ordinance was an unconstitutional violation of free speech and press liberties.
To be sure, unlike Irvington’s, Stratton’s Ordinance lacks the patently unconstitutional grant of censorial discretion to a
municipal official to assess the “good character” of the permit applicant. Schneider, 308 U.S. at 163-64. Nevertheless, both
ordinances reflect the same paternalistic municipal mindset. Stratton determined that its residents “are less able, than the
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village, to identify and regulate the conduct of persons, corporations, entities and organizations” engaged in door-to-door
advocacy. Ord. § 2. (MBA 10a). Reflecting this paternalistic attitude, the Mayor ‘understands’ that no one in the Village
wants to listen to Jehovah’s Witnesses. (Mayor John Abdalla, Tr. 129, J.A. 410a). He states that people move into Stratton
with the “understanding that they would not be bothered by Jehovah’s Witnesses.” (Tammy Tuckosh, Tr. 77, J.A. 362a).
This paternalistic “Village knows best” attitude also was reflected in the Village’s principal brief in the circuit court. The
Village cited no authority whatsoever to support its subordination of pure speech and pure press to the prior restraint of a
permit. Rather, it argued that its Ordinance should “be analyzed according to a standard that is no less liberal than that
controlling permissible First Amendment restrictions on government property …” Brief of Appellees at 16, Watchtower Bible
and Tract Society of New York, Inc. v. Village of Stratton, 240 F.3d 553 (CA6 2001) (No. 99-4087).
Of course the government has the right to regulate access to its own property. It is quite another thing, however, for the
government to regulate access to private residential *45 property. For Stratton to do so tramples the constitutional rights of
those who desire to receive information at their homes. “Whether such visiting shall be permitted has in general been deemed
to depend upon the will of the individual master of each household, and not upon the determination of the community.”
Martin v. City of Struthers, 319 U.S. at 141. Like Struthers before it, Stratton “submits the distributer to criminal punishment
for annoying the person on whom he calls, even though the recipient of the literature distributed is in fact glad to receive it.”
Id. at 144. Cf. Vasquez v. Housing Authority of the City of El Paso, __ F.3d __, 2001 WL1254820 (CA5 2001) (“The first
amendment guarantees the unrestricted flow of information into the market place of ideas. This first amendment protection
extends not only to those who contribute to the market place of ideas, but necessarily extends to those who seek to benefit
from the resultant dialogue.”). The Ordinance’s provisions “in effect, makes a person a criminal trespasser if he enters the
property of another for an innocent purpose without an explicit command from the owners to stay away.” Martin v. City of
Struthers, 319 U.S. at 148.
Paternalistic municipal regulation of speech has consistently been criticized. See Riley v. National Federation of the Blind of
North Carolina, Inc., 487 U.S. at 790-91:
The State’s remaining justification — the paternalistic premise that charities’ speech must be regulated
for their own benefit — is equally unsound. … cf. First National Bank of Boston v. Bellotti, 435 U.S.
765, 791-792, and n. 31 … (1978) (criticizing State’s paternalistic interest in protecting the political
process by restricting speech by corporations); *46 Linmark Associates, Inc. v. Willingboro, 431 U.S. 85,
97 … (1977) (criticizing, in the commercial speech context, the State’s paternalistic interest in
maintaining the quality of neighborhoods by restricting speech to residents). … [T]he government, even
with the purest of motives, may not substitute its judgment as to how best to speak for that of speakers
and listeners; free and robust debate cannot thrive if directed by the government.

“[I]t is safer to assume that the people are smart enough to get the information they need than to assume that the government
is wise or impartial enough to make the judgment for them.” Id. at 804 (Scalia, J., concurring in part, concurring in
judgment).
Stratton’s paternalistic lack of confidence in its residents’ ability to evaluate for themselves the merits of pure noncommercial
communication is not a sufficient predicate upon which to impose a prior restraint on speech and press. The Village must be
held to a standard of proof, a standard of reality, a standard of accountability, lest the liberty of speech and press guaranteed
by the Bill of Rights be greatly, and sadly, diminished.

*47 CONCLUSION
Never before has a municipality been permitted to regulate one-on-one, door-to-door pure speech and press activity, without
first establishing that such communication was an actual source of harm entitling it to override rights that lie “at the
foundation of free government by free men.” Schneider v. New Jersey, 308 U.S. at 161. Stratton’s Ordinance effectively bans
door-to-door anonymous discourse. It effectively bans the door-to-door activity of Jehovah’s Witnesses. For the reasons
stated above, Petitioners respectfully request that this Court rule it facially unconstitutional and reverse the decision of the
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Sixth Circuit Court of Appeals.

*1A APPENDIX — ORDINANCE NO. 1998-5
ORDINANCE NO. 1998-5
ORDINANCE REGULATING UNINVITED PEDDLING AND SOLICITATION UPON PRIVATE PROPERTY IN
THE VILLAGE OF STRATTON, OHIO, AND AMENDING ORDINANCE NO. 1996-__ OF THE ORDINANCES
OF THE VILLAGE OF STRATTON, OHIO.
BE IT ORDAINED BY THE COUNCIL OF THE VILLAGE OF STRATTON, OHIO, that Ordinance No. 1996-06 of the
Ordinances of the Village of Stratton, Ohio, which was passed on September, 1996, is hereby amended, by replacing the
language of said Ordinance No. 1996-06 in its entirety, with the following language:
BE IT ORDAINED BY THE COUNCIL OF THE VILLAGE OF STRATTON, OHIO, that, pursuant to authority granted in
Section 715.61 of the Ohio Revised Code, and pursuant to Home Rule powers vested in the Village under Section 3, Article
XVIII of the Ohio Constitution, the Codified Ordinances of the Village of Stratton, Ohio are hereby amended by the adoption
of the following Chapter and Codified Ordinance Sections.

*2a Appendix
CHAPTER 116
Peddlers and Solicitors
116.01

Uninvited peddling and soliciting declared a nuisance.

116.02

Enforcement.

116.03

Solicitor’s Registration and Permit — Prohibition of unregistered solicitation, etc.

116.04

Issuance of permit; fee, content and display; effect.

116.05

Time limitations.
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116.06

Denial or Revocation of permit.

116.07

Owner/occupant prohibition — “No Solicitation” Registration.

116.98

Penalty.

CROSS REFERENCES
Power to inspect food products — see Ohio R.C. 715.46
Power to regulate — see Ohio R.C. 715.61 et seq.
Home solicitation sales — see Ohio R.C. 1345.21 et seq.
Charitable solicitations — see Ohio R.C. Ch. 1716
Trespassing — see Ohio R.C. 2909.21
Frozen desserts — see Ohio R.C. 3717.51 et seq.
Littering — see Ohio R.C. 3767.20

*3a 116.01 UNINVITED PEDDLING AND SOLICITING DECLARED A NUISANCE.
The practice of going in and upon private property and/or the private residences of Village residents in the Village by
canvassers, solicitors, peddlers, hawkers, itinerant merchants or transient vendors of merchandise or services, not having been
invited to do so by the owners or occupants of such private property or residences, and not having first obtained a permit
pursuant to Section 116.03 of this Chapter, for the purpose of advertising, promoting, selling and/or explaining any product,
service, organization or cause, or for the purpose of soliciting orders for the sale of goods, wares, merchandise or services, is
hereby declared to be a nuisance and is prohibited.

116.02 ENFORCEMENT.
The Chief of Police (Village Marshall) and Village Police Officers are hereby required and authorized to abate any such
nuisance as is described in Section 116.01.

116.03 REGISTRATION REQUIRED — PROHIBITION OF UNREGISTERED SOLICITATION, ETC.
© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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(a) No canvasser, solicitor, peddler, hawker, itinerant merchant or transient vendor of merchandise or services who is
described in Section 116.01 of this Chapter and who intends to go in or upon private property or a private residence in the
Village for any of the purposes described in Section 116.01, shall go in or upon such private property or residence without
first registering in the office of the Mayor and obtaining a Solicitation Permit.
*4a (b) The registration required by subsection (a) hereof shall be made by filing a Solicitor’s Registration Form, at the office
of the Mayor, on a form furnished for such purpose. The Form shall be completed by the Registrant and it shall then contain
the following information:
(1) The name and home address of the Registrant and Registrant’s residence for five years next preceding the date of
registration;
(2) A brief description of the nature and purpose of the business, promotion, solicitation, organization, cause, and/or the
goods or services offered;
(3) The name and address of the employer or affiliated organization, with credentials from the employer or organization
showing the exact relationship and authority of the Applicant;
(4) The length of time for which the privilege to canvass or solicit is desired;
(5) The specific address of each private residence at which the Registrant intends to engage in the conduct described in
Section 116.01 of this Chapter; and,
(6) Such other information concerning the Registrant and its business or purpose as may be reasonably necessary to
accurately describe the nature of the privilege desired.

*5a 116.04 ISSUANCE OF PERMIT; FEE, CONTENT AND DISPLAY.
Each Registrant who complies with Section 116.03(b) shall be furnished a Solicitation Permit. The permit shall indicate that
the applicant has registered as required by Section 116.03 of this Chapter. No permittee shall go in or upon any premises not
listed on the Registrant’s Solicitor’s Registration Form.
Each person shall at all times, while exercising the privilege in the Village incident to such permit, carry upon his person his
permit and the same shall be exhibited by such person whenever he is requested to do so by any police officer or by any
person who is solicited.
Section 116.01 of this Chapter shall not apply and shall not be construed to apply to the holder of a valid permit issued
pursuant to this Section.

116.05 TIME LIMITATIONS.
No activity permitted under authority of this chapter shall commence prior to 9:00 a.m. nor continue after 5:00 p.m. This time
limitation shall be stated on the permit.

116.06 DENIAL OR REVOCATION OF PERMIT.
Permits described in Section 116.04 of this Chapter may be denied or revoked by the Mayor for any one or more of the
following reasons:
*6a (a) Incomplete information provided by the Registrant in the Solicitor’s Registration Form.
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(b) Fraud or misrepresentation contained in the Solicitor’s Registration Form.
(c) Fraud, misrepresentation or false statements made in the course of conducting the activity.
(d) Violation of any of the provisions of this chapter or of other Codified Ordinances or of any State or Federal Law.
(e) Conducting canvassing, soliciting or business in such a manner as to constitute a trespass upon private property.
(f) The permittee ceases to possess the qualifications required in this chapter for the original registration.

The revocation of a permit shall be in addition to any penalty provided in Section 116.99 of the Codified Ordinances of the
Village of Stratton, Ohio, or any other penalty that may be imposed upon the permittee in accordance with law.

116.07 OWNER’S/OCCUPANT’S PROHIBITION AGAINST ENTRY.
(a) Notwithstanding the provisions of any other Section of this Chapter 116, any person, firm or corporation who is *7a the
owner or lawful occupant of private property within the territorial limits of the Village of Stratton, Ohio, may prohibit the
practice of going in or upon the private property and/or the private residence of such owner or occupant, by uninvited
canvassers, solicitors, peddlers, hawkers, itinerant merchants or transient vendors, by registering its property in accordance
with Subdivision (b) of this Section and by posting upon each such registered property a sign which reads “No Solicitation”
in a location which is reasonably visible to persons who intend to enter upon such property.
(b) The registration authorized by Subsection (a) hereof shall be made by filing a “No Solicitation Registration Form”, at the
office of the Mayor, on a form furnished for such purpose. The form shall be completed by the property owner or occupant
and it shall then contain the following information:
(1) The name and address of the owner or occupant who wishes to prohibit uninvited canvassing, soliciting, peddling,
hawking, merchandising and/or transient vending upon the private property of the owner or occupant;
(2) The specific address of each property at which the owner or occupant prohibits such conduct; and,
(3) A written and signed statement which reads:
“I, the undersigned, am the owner or lawful occupant of private property which is described in this No
Solicitation Form, and I, *8a hereby, give notice that I prohibit the practice of uninvited canvassers,
solicitors, peddlers, hawkers, itinerant merchants or transient vendors coming upon my private property
for the purpose of soliciting the attention of any occupant of that property or for the purpose of
advertising, promoting, selling and/or explaining any product, service, organization or cause, or for the
purpose of soliciting orders for the sales of any product.
I have posted a sign which reads, “No Solicitation”, at the property, and the sign is located so that it is reasonably visible to
persons who might be considering entering upon the property.
I consider any person entering upon the property for a prohibited purpose to be a trespasser.
The only exceptions to this prohibition are the persons and organizations listed below:
____________________________________________________________”

*9a (c) No uninvited canvasser, solicitor, peddler, hawker, itinerant merchant or transient vendor of merchandise or services,
shall go in or upon the private property of an owner or occupant of property who has registered and posted such property in
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accordance with Subsections (a) and (b) of this Section, for the purpose of advertising, promoting, selling or explaining any
product, service, organization or cause, or for the purpose of soliciting orders for the sale of goods, wares, merchandise or
services.
(d) The holder of a permit issued pursuant to Section 116.04 of this Chapter shall not be exempt from the prohibition
contained in Subsection (c) of this Section. The holder of such permit shall not go in or upon any private property which has
been registered and posted in accordance with Subsection (a) and (b) of this Section, for the purpose of advertising,
promoting, selling or explaining any product, service, organization or cause, or for the purpose of soliciting orders for the
sale of goods, wares, merchandise or services.

116.99 PENALTY.
(a) Violation of Section 116.01 is a misdemeanor of the fourth degree, the penalty for which is set forth in Section 999.99 of
the Codified Ordinances of the Village of Stratton, Ohio.
(b) Violation of Section 116.03 is a misdemeanor of the fourth degree, the penalty for which is set forth in Section 999.99 of
the Codified Ordinances of the Village of Stratton, Ohio.
*10a (c) Violation of Section 116.07(c) is a misdemeanor of the fourth degree, the penalty for which is set forth in Section
999.99 of the Codified Ordinances of the Village of Stratton, Ohio.
(d) Violation of Section 116.07(d) is a misdemeanor of the fourth degree, the penalty for which is set forth in Section 999.99
of the Codified Ordinances of the Village of Stratton, Ohio.
SECTION 2: This Ordinance is hereby declared to be an emergency Ordinance, necessary to the preservation of the public
peace, safety and welfare of the citizens of the Village of Stratton, Ohio, and such emergency exists by reason of the fact that
the failure to regulate the time and manner of the conduct which is regulated by the above Ordinance, and the failure to
identify those engaged in such conduct, creates a risk of unwanted intrusion, annoyance and potential harm to Village
residents who are less able, than the Village, to identify and regulate the conduct of persons, corporations, entities and
organizations engaged in such conduct.
SECTION 3: This Ordinance shall be in full force and effect immediately upon its passage.
____________________
MAYOR

ATTEST: s/ Lola Kakascik
CLERK
Footnotes
FN
* Counsel of Record
1

Violation of the Ordinance is a misdemeanor of the fourth degree (§ 116.99(a)) punishable by a term of imprisonment not more
than 30 days, Ohio Rev. Code § 2929.21(B)(4), or fine of not more than $250, id. § 2929.21(C)(4).

2

First Amendment limitation against abridging freedom of speech or the press is applicable to the states and their political
subdivisions. City of Ladue v. Gilleo, 512 U.S. 43, 45 n.1 (1994) (citing Gitlow v. New York, 268 U.S. 652 (1925), and Lovell v.
City of Griffin, 303 U.S. 444 (1938)).
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3

See Ohio Rev. Code § 149.43(A)(1) (“ ‘Public Record’ means any record that is kept by any public office.”) id. § 149.43(B)(1)
(“all public records shall be promptly prepared and made available for inspection to any person at all reasonable times during
regular business hours”).

4

The permit states that it is “issued to the above Applicant.” (Defendant’s Trial Exhibit 36, Blank “Permit to Canvass to Solicit,
Etc., Tr. 86, J.A. 248a).

5

“Circulating a petition is akin to distributing a handbill …. Both involve a one-on-one communication.” Buckley, 525 U.S. at 646,
citing McIntyre.

6

This overbreadth claim is fairly included within the Question Presented. See R.A.V. v. City of St. Paul, 505 U.S. 377, 381 n.3
(1992).

7

Interestingly, the Ohio General Assembly specifically exempted “any religious agencies and organizations” from the purview of
this statute, Ohio Rev. Code § 1716.03, an exemption approved by the Sixth Circuit. Dayton Area Visually Impaired Persons, Inc.
v. Fisher, 70 F.3d 1474, 1478 (CA6 1995).

8

The district court ordered this section be modified to allow activity “during reasonable hours of the day.” (J.A. 55a).

End of Document
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INTRODUCTION
Movant John Doe respectfully submits this motion (the “Motion”), pursuant to Fed. R. Civ.
P. 45(d)(3) and 10(a), to quash the subpoena (the “Subpoena”) issued under caption of this action
on June 20, 2018 or, in the alternative, for leave to proceed anonymously.
Movant is a lapsed Jehovah’s Witness (“JW”) who publishes satirical videos critical of JW
on YouTube, a website that hosts user-created video content.1 Watch Tower Bible and Tract
Society of Pennsylvania (“Watchtower”), is a tax-exempt organization that publishes JW
instructional materials, and coordinates JW preaching and proselytizing efforts. 2 Watchtower
requested the disputed Subpoena to obtain Movant’s name and identifying information under the
pretext such information would be used “only for the purpose of protecting Watch Tower’s rights
under title 17 U.S.C. §§ 100, et seq.”3 But of the 60 DMCA subpoenas (the “DMCA Subpoenas”)
that Watchtower has requested (and largely obtained) since commencing a campaign to unmask
its anonymous critics in 2017, not one has resulted in an actual claim of copyright infringement
against any of the parties identified.4 The absolute absence of follow-through on any of the DMCA
Subpoenas belies their stated purpose as tools of copyright enforcement. Watchtower has sought
the DMCA Subpoenas, including the Subpoena at issue here, for the purpose of doxing and
punishing dissident JWs using a shunning practice known as “disfellowshipping.”5

1

See Declaration of Malcolm Seymour in Support of Motion to Quash Subpoena and Proceed Anonymously
(“Seymour Decl.”), ¶¶ 5-6.
2

See id., ¶ 4 & fn. 3.

3

Doc. No. 1-2, p. 2, ¶ 4 (June 15, 2018 Declaration of Paul D. Polidoro).

4

See Seymour Decl., ¶¶ 32-37 & Exh. 9. Indeed, the statute of limitations has run on at least three of these 60 claims.
See id., ¶ 37 & fn. 19.
5

See id., ¶¶ 22-26 (describing the JW practice of identifying and disfellowshipping “apostates”).
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The video that was the subject of the instant Subpoena (the “User Video”) is a prototypical
case of fair use under settled law of the Second Circuit. The User Video excerpts small portions
of a Watchtower religious broadcast (the “JW Video”) for purposes of criticizing and lampooning
the JW Video and JW doctrine more generally.6 The transformative creation of new works through
sampling and criticism of existing works lies at the heart of the fair use doctrine. The animating
purpose of this doctrine is to encourage discourse around matters of social significance by
reconciling the safeguards of copyright law with the freedoms of speech and expression secured
by the First Amendment. The User Video epitomizes the type of speech that fair use and the First
Amendment exist to protect.
If the publications targeted by Watchtower’s other DMCA Subpoenas offer commentary
of a similarly satirical or critical nature, that might explain why Watchtower has not pursued them
with claims of copyright infringement. Such claims almost certainly would have failed. But the
vindication of copyright is not Watchtower’s objective: Watchtower freely permits visitors to
download and share the JW Video and other materials from its website, without any safeguards or
even advisories against infringement. And the remedies available under the Copyright Act are
inconsequential to Watchtower: once the names of alleged infringers are known, Watchtower can
visit more serious and lasting penalties than the statutory fines. Disfellowshipping dissident JWs,
makes an example out of Watchtower’s critics in a way that civil penalties cannot do.
Tellingly, Watchtower has not attempted (or has attempted unsuccessfully) to take down
the YouTube video (the “Cedars Video”) that originally released the JW Video footage excerpted
by the User Video.7 The Cedars Video reproduces the 53-minute JW Video nearly in its entirety,

6

See id., ¶ 7 & Exh. 11 (access-restricted upload of the User Video for purposes of the Court’s review).

7

See id., ¶¶ 13-17 & fn. 12.
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interspersed with critical analysis by another JW dissident.8 And while the creator of the Cedars
Video openly reveals his face and legal name on his YouTube channel,9 upon information and
belief Watchtower has never sued him for copyright infringement. 10 It strains credibility for
Watchtower to argue that it earnestly intends to bring copyright enforcement proceedings against
the Movant when it has taken no legal action against the creator of the Cedars Video.
An unfortunate irony looms over the Watchtower’s DMCA doxing campaign: the
Jehovah’s Witnesses, through Watchtower and its subsidiaries, have been responsible for several
landmark First Amendment victories over the last century, including the Supreme Court’s decision
in Watchtower Bible & Tract Society of New York, Inc. v. Village of Stratton, 536 U.S. 150 (2002)
(“Stratton”). Striking down an ordinance that would have required door-to-door canvassers to
obtain permits and identify themselves in a public registry, the Court in Stratton upheld the right
of JW missionaries to engage in anonymous proselytizing and political speech. Watchtower has
fought to defend the constitutional rights of JWs to anonymously advocate on behalf of their
religion. The same rights must also protect JWs who anonymously advocate against the religion.
The Watchtower’s drive to unmask and root out dissidents within its own ranks does a disservice
to the church’s legacy as a defender of anonymous speech. And it is a misuse of the DMCA’s
subpoena mechanism.
The fair use doctrine creates a safe harbor for transformative critical use of copyrighted
works, recognizing the value of this criticism to free speech and social discourse. If fair use and
the First Amendment protect the Movant’s right to voice these criticisms, they also protect his

8

See id., ¶ 14 & fn. 10.

9

See id., ¶ 17 & Exh. 6.

10

See id.
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right to voice them anonymously. This is an additional reason to quash the subpoena: unmasking
an anonymous speaker before there has been a finding of infringement (especially where, as here,
there is overwhelming evidence of fair use) irreparably deprives him of the First Amendment right
he is seeking to vindicate.
In the instant case, Movant’s anonymity has serious real-world consequences. Exposure
of Movant’s identity would likely lead to his disfellowshipping, resulting in the permanent loss of
friend and family relationships. Actively practicing JWs who do not live in Movant’s home
(including his parents and other relatives) would be required by religious rule to shun and avoid
him. In all likelihood, he would be unable to speak to his parents for the remainder of his or their
lives. In light of the constitutional protections afforded to anonymous speech, the prospect of
irreparable harm to Movant if his identity were revealed in these proceedings, and Watchtower’s
negligible likelihood of success on any future claim of infringement, the Court should grant
Movant leave to appear anonymously in this and any subsequent proceedings, even if it permits
Watchtower to obtain limited identifying information by the Subpoena.
Wherefore, and for the reasons set forth below, Movant respectfully requests that the Court
quash the Subpoena or, in the alternative, grant Movant leave to proceed anonymously.
STATEMENT OF FACTS
Movant publishes his videos under the pseudonymous YouTube account “kevin McFree”
(the “Account”).11 Most of Movant’s videos are stop-frame Lego animations set in a fictitious
village called “J-Dubtown,” or simply “Dubtown.” 12 They feature humorous voiceover that
caricatures and criticizes JW practices. On May 18, 2018, Movant posted a video to the Account

11

See id., ¶ 6.

12

See id., ¶¶ 11, 15, fn. 6 & Exh. 5 (depicting representative videos from Movant’s Account).
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titled “DUBTOWN – Family Worship July Broadcast” (the aforementioned User Video).13 The
User Video is a stop-frame Lego animation that depicts Dubtown characters viewing portions of a
video titled “JW Broadcasting – July 2018” (the aforementioned JW Video).14 The 13-minute
User Video excerpts roughly seven and a half minutes of footage from the 53-minute JW Video.15
Movant interjects, superimposes and overdubs parodic commentary over much of the excerpted
footage. 16 Among other topics, the User Video criticizes JW depictions of violence against
women,17 the removal of a man of African descent from JW iconography,18 the religion’s attitude
toward technology, 19 and the religion’s attitude toward outside academic pursuits among its
adherents.20 On June 11, 2018, less than a month after its release, YouTube removed the User
Video at Watchtower’s request. 21 The Subpoena at issue in this proceeding was directed at
YouTube, requesting disclosure of Movant’s name, email address, contact information, IP
addresses, and other identifying information.22
Watchtower hosts the JW Video on its own website free of charge, with prominent links
welcoming viewers to download and distribute the file.23 While it may be freely downloaded and

13

See id., ¶ 11 & Exh. 11.

14

See id., ¶ 11 & Exh. 11; Exh. 12 (access-restricted upload of the JW Video for purposes of the Court’s review).

15

See id., ¶¶ 11, 12.

16

See id., ¶ 11 & Exh. 11.

17

See User Video, id., Exh. 11, at 4:05.

18

See id. at 3:20.

19

See id. at 6:10.

20

See id. at 4:50.

21

See Seymour Decl., ¶ 6.

22

See Doc. No. 1-1 (proposed subpoena in substantially identical form to the Subpoena issued).

23

See Seymour Decl., ¶ 14 & Exh. 3.
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shared from the Watchtower website, the JW Video contains no copyright advisory warning
against its reproduction or republication, or the creation of derivative works.24 Movant obtained
JW Video footage from an April 4, 2018 posting (the aforementioned Cedars Video) on the “John
Cedars” YouTube Channel.25 The Cedars Video reproduces most if not all of the 53-minute JW
Video, punctuated by extended critical commentary.26 Though the Cedars Video reproduces a
much greater portion of the JW Video, and has garnered far more views than any video uploaded
to the Movant’s Account, 27 the Cedars Video has not been removed from YouTube. 28
Significantly, while the creator of the Cedars Video personally appears in his videos and reveals
his actual name in the introduction to his YouTube channel, 29 Watchtower has never – upon
information and belief – commenced copyright infringement proceedings against him.30
In fact, based on a review of PACER Case Locator records, it appears that Watchtower has
not commenced copyright infringement proceedings in connection with any of the 60 DMCA
subpoenas (the “DMCA Subpoenas”) it has requested (and usually obtained without opposition)
from this and other District Courts since 2017. 31 For several of these DMCA Subpoenas,
Watchtower’s time to commence enforcement proceedings has now expired. 32 Watchtower’s

24

See id., fn. 7 & Exh. 12.

25

See id., ¶ 13 & fn. 9.

26

See id., ¶¶ 32-37 & Exh. 9.

27

See id., ¶ 37 & fn. 19.

28

See id., ¶ 16, Exh. 4 & fn. 12 (including linked video).

29

See id., ¶ 17 & Exh. 6 (owner of John Cedars channel revealing his face and identity on his YouTube page).

30

See id., Exh. 9 (PACER Case Locater report reflecting no lawsuits brought against Lloyd Evans, creator of the
Cedars Video).
31

See id., ¶¶ 32-37 & Exh. 9.

32

See id., ¶ 37 & fn. 19 (collecting cases).
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failure to pursue enforcement action against known infringers (including YouTube user John
Cedars, or the individuals identified in response to other DMCA Subpoenas) casts doubt on
Watchtower’s representation that the Subpoena at issue here was sought for solely purposes of
“protecting Watch Tower’s rights under title 17 U.S.C. §§ 100, et seq.”33
Movant published the User Video pseudonymously because, though he is no longer a
practicing JW, he has not been formally excommunicated (a process JWs call
“disfellowshipping”), and may therefore maintain ties with family and friends in the religion.34
The JW religion regards publication of views critical of the church as a form of apostasy, and the
customary punishment for apostasy is disfellowshipping.35 Actively practicing JWs are required
to shun and avoid disfellowshipped ex-JWs, upon penalty of losing their own privileges or status
within the church.36 If Movant were disfellowshipped, he would be permanently shunned by his
friends and even his family members (exceptions are granted only for family members living under
the same roof).37 Disfellowshipping would effectively sever Movant’s ties with his parents, and
with many of his closest friends.38 Lapsed JWs who have been disfellowshipped describe the
process as traumatic.39 Movant’s reasonable fear of disfellowshipping drives his desire to remain
anonymous in these proceedings.

33

Doc. No. 1-2, p. 2, ¶ 4 (June 15, 2018 Declaration of Paul D. Polidoro).

34

See Seymour Decl., ¶¶ 24-25 & Exh. 8.

35

See id., ¶ 23 & Exh. 7.

36

See id., ¶ 24 & Exh. 8.

37

See id., ¶¶ 24, 28 & Exh. 8.

38

See id., ¶ 28.

39

See id., ¶ 27 & Exh. 7.
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ARGUMENT
I. The Subpoena Should be Quashed Because Watchtower Cannot State a Valid Claim of
Copyright Infringement
A motion to quash may be brought to limit or prevent a subpoena that would require
disclosure of “privileged or other protected matter.” Fed. R. Civ. P. 45(d)(3)(A)(iii). Where, as
here, a subpoena requests identifying information for purposes of unmasking an anonymous
speaker, it seeks matter potentially protected by the First Amendment.
It is offensive – not only to the values protected by the First Amendment, but to the
very notion of a free society – that in the context of everyday public discourse a
citizen must first inform the government of her desire to speak . . . Three obvious
examples illustrate the pernicious effect of such a permit requirement. First, as our
cases involving distribution of unsigned handbills demonstrate, there are a
significant number of persons who support causes anonymously. “The decision in
favor of anonymity may be motivated by fear of economic or official retaliation, by
concern about social ostracism, or merely by a desire to preserve as much of one’s
privacy as possible.”
Stratton, supra, 536 U.S. at 165-66 (invalidating ordinance on First Amendment grounds, among
other reasons, because it required JW canvassers to identify themselves by name in a village
registry) (quoting McIntyre v. Ohio Elections Comm'n, 514 U.S. 334, 357, 115 S.Ct. 1511, 131
L.Ed.2d 426 (1995)). See also, New York Times v. Sullivan, 376 U.S. 254, 265 (1964) (court order
in civil proceeding, compelling production of certain information, was “state action” subject to
strictures of First Amendment); Sony Music Entertainment Inc. v. Does 1-40, 326 F.Supp.2d 556,
562-63 (S.D.N.Y. 2004) (“The Supreme Court has recognized that the First Amendment protects
anonymous speech. . . . anonymous pamphleteering is not a pernicious, fraudulent practice, but an
honorable tradition of advocacy and of dissent. . . . It is well-settled that the First Amendment's
protection extends to the Internet. . . . The Internet is a particularly effective forum for the
dissemination of anonymous speech”) (internal quotations and citations omitted).
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Watchtower has itself offered an impassioned defense of the importance of anonymous
speech, in its opening brief in the Stratton case:
The justification for including anonymous discourse within the liberty protected by
the free speech and free press clauses predates the formation of this country. The
press licensing law of England, the persecution of those engaged in the secret
distribution of information, and the importance of anonymous discourse by preRevolutionary patriots moved this Court to recognize that “[a]nonymous
pamphlets, leaflets, brochures and even books have played an important role in the
progress of mankind.”
Br. for Pet’rs, 17, Stratton, No. 00-1737 (U.S. Nov. 29, 2001) (quoting Talley v. California, 362
U.S. 60, 64 (1960)).40
Accordingly, “[t]o the extent that anonymity is protected by the First Amendment, a court
should quash or modify a subpoena designed to breach anonymity.” Arista Records, LLC v. Doe
3, 604 F.3d 110, 118 (2d Cir. 2010). And while, “anonymity . . . used to mask copyright
infringement . . . is unprotected by the First Amendment” (id.), “the fair use of a copyrighted work
. . . is not an infringement of copyright.” 17 U.S.C. § 107. The factors relevant to determining
whether quashal of a de-anonymizing subpoena is appropriate are:
(1) [the] concrete[ness of the plaintiff's] showing of a prima facie claim of
actionable harm, ... (2) [the] specificity of the discovery request, ... (3) the absence
of alternative means to obtain the subpoenaed information, ... (4) [the] need for the
subpoenaed information to advance the claim, ... and (5) the [objecting] party's
expectation of privacy.
Arista Records, LLC, supra, 604 F.3d at 119 (quoting Sony Music Entertainment Inc., supra, 326
F.Supp.2d at 564-65). A DMCA subpoena seeking identifying information of an alleged copyright
infringer must therefore be quashed to preserve anonymity where the requesting party cannot make
out a prima facie claim of copyright infringement.

40

A copy of Watchtower’s Petitioner’s Brief in the Stratton case is annexed as Exhibit 10 to the Seymour Aff.
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While fair use is nominally regarded as an affirmative defense, it has been distinguished
from other affirmative defenses as an issue that may be appropriately determined on a Rule
12(b)(6) motion to dismiss, defeating an otherwise prima facie showing of infringement. See
Hughes v. Benjamin, 437 F.Supp.3d 382, 389 (S.D.N.Y. 2020) (defendant may defeat a prima
facie showing of infringement by demonstrating fair use, and may do so on a motion to dismiss if
the facts necessary to establish fair use are evident from materials “properly incorporated” by
reference into the pleadings); Harbus v. Manhattan Institute for Policy Research, Case No. 19CV-6124 (ER), 2020 WL 1990866 at *3 (S.D.N.Y. Apr. 27, 2020). See also Lenz v. Universal
Music Group, 815 F.3d 1145, 1152-53 (9th Cir. 2016) (because fair use is not infringement, “Even
if . . . fair use is classified as an ‘affirmative defense,’ we hold—for the purposes of the DMCA—
fair use is uniquely situated in copyright law so as to be treated differently than traditional
affirmative defenses. We conclude that because 17 U.S.C. § 107 created a type of non-infringing
use, fair use is ‘authorized by the law’ and a copyright holder must consider the existence of fair
use before sending a takedown notification”). Where “the only two pieces of evidence needed to
decide the question of fair use” are “the original version” and the allegedly infringing work, the
issue of fair use may be resolved on a motion to dismiss. Cariou v. Prince, 714 F.3d 694, 707 (2d
Cir. 2013) (quoting Brownmark Films, LLC v. Comedy Partners, 682 F.3d 687 (7th Cir.2012)).
See also, Yang v. Mic Network, Inc., 405 F.Supp.3d 537, 542 (S.D.N.Y. 2019) (collecting cases
holding that fair use can be determined by comparison of both works).41
Consistent with these principles, the Second Circuit and other courts have evaluated claims
of fair use when adjudicating motions to quash DMCA identifying subpoenas. See, e.g. Arista

41

Movant has re-uploaded the User Video and the JW Video so that the Court’s may review and compare the two
works for purposes of deciding this Motion. See Seymour Decl., fns. 6, 7; Exhs. 11, 12.
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Records, supra, 604 F.3d at 123-24; In re DMCA Subpoena to Reddit, Inc., 441 F.Supp.3d 875,
886-887 (N.D.Cal. 2020) (rejecting Watchtower’s argument that fair use analysis was premature
at motion to quash stage); Art of Living Foundation v. Does 1-10, Case No. 10-CV-5022 (LHK),
2011 WL 5444622, at *8, n. 6 (N.D.Cal. Nov. 9, 2011) (“As the fair use doctrine enshrines an
important First Amendment protection, a court determining whether to unmask an anonymous
defendant might consider fair use arguments raised in a motion to quash even where the applicable
standard requires only a prima facie showing of the plaintiff's claim”) (citing Arista Records,
supra, 604 F.3d at 110).
A. The User Video Makes Fair Use of the JW Video and Is Not Infringement
The Copyright Act sets forth a non-exhaustive list of factors to be considered in
determining whether a work that reproduces copyrighted material makes fair use of the original:
Notwithstanding the provisions of sections 106 and 106A, the fair use of a
copyrighted work . . . for purposes such as criticism, comment, news reporting,
teaching (including multiple copies for classroom use), scholarship, or research, is
not an infringement of copyright. In determining whether the use made of a work
in any particular case is a fair use the factors to be considered shall include—
(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted
work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such
finding is made upon consideration of all the above factors.
17 U.S.C. § 107. While Watchtower has made much of the fact that the User Video was published
prior to the initial publication of the JW Video as evidence of Movant’s “bad faith,” courts
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interpreting § 107 have stressed that a finding of bad faith “generally contributes little to fair use
analysis . . . is not to be weighed very heavily . . . and cannot be made central to the fair use
analysis.” NXIVM Corp. v. Ross Institute, 364 F.3d 471, 479, n. 3 (2d Cir. 2004) (citing Campbell
v. Acuff-Rose Music, Inc., 510 U.S. 569, 585, n. 18 (1994)).
1. The User Video Makes Non-Commercial, Critical and Transformative Use of the
JW Video
The User Video is textbook example of transformative fair use under Second Circuit
precedent, especially the closely analogous NXIVM decision, which warrants in-depth analysis.
NXIVM concerned a claim of copyright infringement by a multi-level marketing organization in
relation to a proprietary course manual that was “unpublished in the sense that it [was] not available
to the general public.” NXIVM, supra, 364 F.3d at 475. The NXIVM manual was leaked by a
NXIVM participant to defendant Rick Ross, an investigative journalist whose websites
“provide[d] information to the public about controversial groups, about which complaints of mind
control ha[d] been lodged.” Id.42 Ross provided a copy of the NXIVM manual to the two other
defendants, each of whom drafted a report “analyz[ing] and critiqu[ing] the materials for the
manual, . . . quot[ing] sections of the manual in support of their analyses and criticisms.” Id.
While acknowledging that the journalists’ unauthorized use of the unpublished NXIVM
manual “weigh[ed] in favor of plaintiffs,” the Second Circuit ultimately concluded that the “critical
and transformative” nature of the defendants’ use minimized the importance of the manual’s “bad
faith” acquisition. Id. at 478-489. The NXIVM court distinguished the holding in Harper & Row
Publishers, Inc. v. Nation Enters., 471 U.S. 539 (1985), finding that the misappropriation and

42

Last year, following a high-profile jury trial, NXIVM founder Keith Raniere was convicted on counts of
racketeering, forced labor, wire fraud and sex trafficking. See U.S. v. Raniere, Case No. 18-CR-204 (S-2) (NGG),
Doc. No. 735 (E.D.N.Y. June 20, 2019). Ross’ early reporting on the organization was instrumental in bringing
concerns about the group’s indoctrination practices to public attention.
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publication of a “purloined manuscript” in that case was done with “the intended purpose of
supplanting the copyright holder’s commercially valuable right of first publication.” NXIVM,
supra, 364 F.3d at 478-79. While NXIVM argued “that its first publication rights were similarly
‘scoop[ed],’” the Second Circuit disagreed, holding that the purpose of transformative criticism,
by definition, was not to supplant or replace the original. Id. at 479.
Just as in NXIVM, the first factor of the fair use inquiry favors the Movant. Both the User
Video and the JW Video are non-commercial in nature. The User Video was available for free on
the Movant’s YouTube Account,43 and the JW Video may be viewed, downloaded and shared free
of charge from the JW website.44 Movant never monetized the User Video.45 The purpose of the
User Video is to educate viewers about what Movant considers to be the shortcomings of the JW
religion, through satire and direct criticism. 46 The User Video so heavily edits and alters the
original JW Video that it could not conceivably supplant or “scoop” the original – it is a fair and
transformative use.
2. The JW Video is Informational and Non-Commercial in Nature
The second element of the fair use inquiry examines “the nature of the copyrighted work”
by considering “the protection of the reasonable expectations of one who engages in the kinds of
creation/authorship that the copyright seeks to encourage.” Bill Graham Archives v. Dorling
Kindersley Ltd., 448 F.3d 605, 612 (2d Cir. 2006). Generally speaking, creative or expressive
works and commercial works are afforded greater copyright protection. See Blanch v. Koons, 467

43

See Seymour Decl., ¶ 11 & fn. 8.

44

See id., ¶ 18 & Exh. 3.

45

See id., ¶ 11 & fn. 8.

46

See id., ¶¶ 11, 22.
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F.3d 244, 256 (2d Cir. 2006) (artistic and expressive works receive greater protection) (quoting
Howard B. Abrams, The Law of Copyright, § 15:52 (2006)); Yang, supra, 405 F.Supp.3d at 545.
The JW Video is religious, educational and informational in nature, which weighs slightly in favor
of a finding of fair use – but it was also unpublished at the time of its use by Movant, which weighs
slightly against a finding of fair use. See id.
However the Court may balance these opposing factors, the second prong of the fair use
test is ultimately “of limited usefulness where the creative work of art is being used for a
transformative purpose.” Bill Graham Archives, supra, 448 F.3d at 613. This Court’s decisions
have minimized this element of the fair use test as “rarely determinative,” and “of little import.”
See Hughes, supra, 437 F.Supp.3d at 393; Harbus, supra, 2020 WL 1990866 at *6.
3. The User Video Excerpts an Insubstantial Portion of the JW Video
The “amount and substantiality” factor of the fair use test weighs in Movant’s favor. This
factor looks to the percentage of the original work used in the new work, and not the percentage
of the new work consisting of the original work. NXIVM, supra, 364 F.3d at 480 (quoting 17
U.S.C. § 103(3)). While there is no bright-line standard for substantiality, “[t]he crux of the inquiry
is whether ‘no more [content] was taken than necessary,’ given the purpose and character of the
allegedly infringing use.” Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 98 (2d Cir. 2014).
Generally speaking, the more transformative the use, the greater the permissible amount. See
Campbell, supra, 510 U.S. at 578 (“the more transformative the new work, the less will be the
significance of other factors . . . that may weigh against a finding of fair use”); Bill Graham
Archives, supra, 448 F.3d at 613 (copying of entire image may still be fair use depending on
context); Hughes, supra, 437 F.Supp.3d at 392 (noting that “courts have found transformative uses
even in cases involving exact copying”).
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Courts have found fair use where a new work used even more substantial portions of the
original work than the User Video did of the JW Video. The User Video excerpts roughly 14% of
the JW Video, which is not a substantial amount in light of its parodic intent and transformative
use. See Hughes, supra, 437 F.Supp.3d at 393 (new video that copied 20 percent of original video
for purposes of criticizing original was fair use); Hosseinzadeh v. Klein, 276 F.Supp.3d 34, 46
(S.D.N.Y. 2017) (where intent of new work was to critique and parody original, new work’s use
of three minutes and fifteen seconds of video footage from five minute and twenty-four second
original was fair). The User Video superimposes music, speech and text over much of the
borrowed JW Video footage. See Blanch, supra, 467 F. 3d at 248, 257-58 (doctoring of original
photograph decreased substantiality of use); Harbus, supra, 2020 WL 1990866 at *7 (heavy
cropping and doctoring of photograph decreased substantiality of use); Yang, supra, 405 F.Supp.3d
at 546-47 (cropping of photograph weighed in favor of defendant on fair use inquiry). And the
User Video does not excerpt footage from the JW Video except to parody and criticize it. See
NXIVM, supra, 364 F.3d at 481 (portion of original worked used was not excessive because all
excerpted portions were relevant to defendants’ analysis and critical commentary); Hosseinzadeh,
supra, 276 F. Supp.3d at 46 (even where new video used 60 percent of footage from original, “a
great deal of plaintiff's work was copied, but such copying was plainly necessary to the
commentary and critique”). Applying the guidelines set forth by these cases, the third factor of
the fair use case clearly favors the Movant.
4. The User Video Is Not a Replacement for the JW Video and Does Not Impact the
Non-Commercial “Market” for the JW Video
The fourth and final prong of the fair use test, concerning “the effect of the secondary use
upon the potential market for the value of the copyrighted work,” roundly favors the Movant.
Cariou, supra, 714 F.3d at 708.
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[T]he application of this factor does not focus principally on the question of damage
to [the copyright owner’s] derivative market. We have made clear that ‘our concern
is not whether the secondary use suppresses or even destroys the market for the
original work or its potential derivatives, but whether the secondary use usurps the
market of the original work.’ . . . Our court has concluded that an accused infringer
has usurped the market for copyrighted works, including the derivative market,
where the infringer’s target audience and the nature of the infringing content is the
same as the original. . . . Conducting this analysis, we are mindful that “[t]he more
transformative the secondary use, the less likelihood that the secondary use
substitutes for the original,” even though “the fair use, being transformative, might
well harm, or even destroy, the market for the original.”
Id. at 708-09 (quoting Blanch, supra, 467 F.3d at 258; NXIVM, supra, 364 F.3d at 481-82; Castle
Rock Entertainment v. Carol Publishing Group, Inc., 150 F.3d 132, 145 (2d Cir. 1998)) (internal
citations omitted). “[A] lethal parody, like a scathing theater review, kills demand for the original,
[but] does not produce a harm cognizable under the Copyright Act.” Campbell, supra, 510 U.S.
at 591-92.
Because the JW Video is not commercial in nature, it has no “market” to speak of. But
even if the term “market” is interpreted liberally to mean “audience,” the User Video so heavily
alters, edits and satirizes the JW Video that it could not plausibly serve as a substitute for the
original. The purpose served by the User Video is opposite that of the JW Video – the former
promotes skepticism, while the latter promotes piety and worship. The two videos are not directed
at the same audience, and while the User Video aims to reduce demand for the JW Video, it is by
its nature incapable of usurping that demand.
Because three of the four statutory factors support a finding of fair use, two of them
decisively so, Movant overcomes any prima facie showing of copyright infringement by
Watchtower, warranting quashal of the Subpoena. See Arista Records, supra, 604 F.3d at 123-24
(court should evaluate claims of fair use in determining motion to quash DMCA identifying
subpoena).
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II. The Subpoena Should Be Quashed Because Watchtower Has Misrepresented its Purpose
The availability of the DMCA subpoena mechanism is restricted to parties who seek
information to enforce rights conferred by the Copyright Act. As such, a party requesting a DMCA
subpoena must certify, as Watchtower has done in this case,47 that “the purpose for which the
subpoena is sought is to obtain the identity of an alleged infringer and that such information will
only be used for the purpose of protecting rights under this title.” 17 U.S.C. § 512(h). The Court
permitted issuance of the Subpoena at issue here in reliance on Watchtower’s representation that
it would only use Movant’s name and identifying information for purposes of enforcing its
copyright in the JW Video.
Three years have now passed since Watchtower started requesting DMCA subpoenas en
masse to unmask dissidents, and in that time a factual record has developed that belies the
representations made in Watchtower’s statutory declaration. Of the 60 DMCA Subpoenas
Watchtower has requested, not one has culminated in a claim of copyright infringement.48 Perhaps
more tellingly, Watchtower has not – upon information and belief – brought any infringement
claim against the creator of the Cedars Video, even though Watchtower knows his name,49 and his
video reproduces the JW Video almost in full.50 These facts had not come to light in 2018, when
the Court permitted issuance of the Subpoena. But they are apparent now from a search of publicly
available records.

47

Doc. No. 1-2, p. 2, ¶ 4.

48

See Seymour Decl., ¶¶ 32-37 & Exh. 9.

49

See id., ¶ 17 & Exh. 9 (showing no copyright lawsuit by Watchtower against Lloyd Evans, creator of the Cedars
Video).
50

See id., ¶ 16 & fn. 12.
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Watchtower should not be able to misuse the DMCA subpoena mechanism for the purpose
of doxing and ostracizing its critics. The Court should not permit enforcement of the Subpoena
absent an enhanced showing by Watchtower that (1) this is the true purpose for which the DMCA
Subpoenas have been requested and (2) identifying information acquired by way of the DMCA
Subpoenas has not been used for purposes of disfellowshipping alleged copyright infringers,
whether by Watchtower or any other affiliated entity.51
III. If the Subpoena Is Not Quashed, Movant Should Be Permitted to Appear Anonymously in
Future Proceedings
Even if the Court does not wish to pass on the merits of Watchtower’s underlying copyright
claim, and allows the Subpoena to go forward, it should protect Movant’s anonymity unless and
until a claim of infringement has been proven. See, e.g., Malibu Media LLC v. Doe No. 4, Case
No. 12-CV-2950 (JPO), 104 U.S.P.Q. 1941, 2012 WL 5987854, at *4-5 (S.D.N.Y. Nov. 30, 2012)
(granting leave to proceed anonymously even while permitting DMCA subpoena to issue). While
Fed. R. Civ. P. 10(a) ordinarily requires that parties to a lawsuit be identified by name in the
caption, the Second Circuit has outlined a balancing test to be applied where a litigant seeks an
exception to this rule and leave to proceed anonymously:
(1) whether the litigation involves matters that are highly sensitive and of a personal
nature; (2) whether identification poses a risk of retaliatory physical or mental
harm to the ... party [seeking to proceed anonymously] or even more critically, to
innocent non-parties; (3) whether identification presents other harms and the likely
severity of those harms, including whether the injury litigated against would be
incurred as a result of the disclosure of the plaintiff's identity, (4) whether the
defendant is prejudiced by allowing the plaintiff to press his claims anonymously,
whether the nature of that prejudice (if any) differs at any particular stage of the
51

Alternatively, if the Court permits the Subpoena to go forward, it should enter an injunction directing Watchtower
and its affiliates to use such information only for the purpose of pursuing copyright claims against the Movant. See,
e.g., Signature Management Team, LLC v. Automattic, Inc., 941 F.Supp.2d 1145, 1157, 1158-59 (N.D. Cal. 2013)
(permitting issuance of DMCA subpoena, but prohibiting issuer from “disseminat[ing] [movant’s] identity or tak[ing]
any retaliatory action,” and ordering that “information disclosed . . . in response to the subpoena may be used . . .
solely for the purpose of protecting its rights under the Copyright Act . . . and may not be disclosed to anyone other
than the parties in this action and their counsel of record without further order of this Court”).

-18-

Case 7:18-mc-00268-NSR Document 19 Filed 11/10/20 Page 24 of 26

litigation, and whether any prejudice can be mitigated by the district court; (5)
whether the plaintiff's identity has thus far been kept confidential; and (6) whether
the public's interest in the litigation is furthered by requiring the plaintiff to disclose
his identity.
Sealed Plaintiff v. Sealed Defendant, 537 F.3d 185, 190 (2d Cir. 2008) (internal quotations and
citations omitted) (emphasis added).00
Relevant to the first three factors of the foregoing test, the accompanying Declaration
details how Movant’s identification in these proceedings would subject him to foreseeable mental
harm in the form of his disfellowshipping.52 Movant would be cut off from any friend of his who
remains a practicing JW, and from any relatives who do not live in his home, including his
parents.53 This Court has held that mental harm of comparable severity warrants permission to
proceed anonymously. See Doe v. Bedford Central School District, et al., Case No. 18-CV-11797
(VB), 2019 WL 493819, at *1 (S.D.N.Y. Feb. 8, 2019) (parents of adolescent who committed
suicide were permitted to remain anonymous, so that their other children would not be harassed at
school); Malibu Media, LLC, supra, 2012 WL 5987854, at *4 (individual accused of downloading
pirated pornographic films permitted to remain anonymous to avoid reputational harm). Movant
has opposed both the Subpoena and the underlying copyright claim not because he seeks to
republish the User Video, but because he wishes to enforce his First Amendment right to
anonymity. Permitting Movant to proceed anonymously would avoid the scenario in which the
“injury litigated against” is incurred by virtue of the litigation itself. Sealed Plaintiff, supra, 537
F.3d at 190.

Movant has maintained complete anonymity in these proceedings thus far;

52

See Seymour Decl., ¶¶ 22-28.

53

See id. ¶ 28.
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accordingly, the first, second, third and fifth factors of the Sealed Plaintiff test all counsel in favor
of granting leave to proceed anonymously.
Concerning the fourth factor of this test, Watchtower argues that it would be prejudiced by
Movant’s continued anonymity in these proceedings because “Watch Tower cannot send a cease
and desist letter or issue service of process absent the individual's name.”54 The Second Circuit
has stressed that the weight afforded to this factor should be guided by “whether any prejudice can
be mitigated by the district court.” Id. If the Court concludes that Watchtower has a colorable
claim of copyright infringement, it could fashion any number of equitable solutions that would
preserve Movant’s anonymity while negating any prejudice to Watchtower, including: granting
Watchtower leave to serve process and/or any cease and desist letter on Movant through Movant’s
undersigned counsel; 55 permitting the Subpoena to go forward only to the extent of seeking
Movant’s IP address; and/or limiting disclosure of Movant’s name and identifying information to
outside counsel who have appeared on Watchtower’s behalf in these proceedings, with such
information to be handled on an attorneys’ eyes only basis. Because any prejudice to Watchtower
could be avoided, this factor does not support denial of leave to proceed anonymously.
While the public may have a strong interest in the openness and transparency of judicial
proceedings, this does not necessarily equate to a strong interest in disclosure of a civil litigant’s
personal identifying information. See, e.g., Doe, supra, 2019 WL 493819, at *1 (where lawsuit
disclosed identities of relevant public officials and fully described incidents giving rise to
litigation, “the public’s interest in the litigation would not be furthered by also requiring [litigants’]
identities to be disclosed,” and “the public’s interest in being informed about the subject matter of

54

Doc. No. 7, p. 2.

55

Movant has conditionally authorized his undersigned counsel to accept service of a cease and desist letter (1) if his
Motion to quash is denied and (2) if his Motion for leave to proceed anonymously is granted.
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the case has been met”); Malibu Media, LLC, supra, 2012 WL 5987854, at *5 (while public
scrutiny of judicial proceedings is vital, public’s interest in knowing the names of copyright
defendants is of less importance). Because Movant does not aim to seal these proceedings but
merely maintain the secrecy of his identity, the public’s interest in judicial transparency is only
minimally implicated by his request to proceed anonymously.
With four of six factors favoring Movant’s continued anonymity, one factor presenting as
neutral, and any potential prejudice to Watchtower capable of neutralization, Movant should be
granted leave to proceed anonymously, even if the Court denies quashal.
CONCLUSION
Wherefore, for the reasons set forth above, Movant respectfully requests that Watchtower’s
Subpoena be quashed or, in the alternative, that Movant be allowed to remain anonymous in this
and any subsequent proceedings, and such other, further and different relief as the Court deems
just and proper.
Dated: New York, New York
September 28, 2020

FOSTER GARVEY P.C.
By: /s/ Malcolm Seymour
Malcolm Seymour (MS-3107)
100 Wall Street, 20th Floor
New York, New York 10005-3708
(212) 965-4533
malcolm.seymour@foster.com
Attorneys for Movant John Doe
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PAUL D. POLIDORO, pursuant to 28 U.S.C. §1746, hereby declares as follows:
I am Associate General Counsel of Watch Tower Bible and Tract Society of

1.

Pennsylvania (“WT”). As such, I am fully familiar with the facts as set forth herein based upon
my personal knowledge and review of WT’s records and other documents.
I submit this declaration in support of WT’s opposition to Movant John Doe’s

2.

(“Doe”) motion for an Order, pursuant to Fed. R. Civ. P. 45(d)(3), quashing the subpoena issued in
this matter on June 20, 2018, or in the alternative granting Doe leave to proceed anonymously.
WT is a non-profit corporation that is responsible for the creation, publication

3.

and protection of original works of authorship—including books, magazines, music, visual art
and videos—that support the work of Jehovah’s Witnesses.
Much of the original content created by WT is published and distributed pursuant to

4.

license by third party Watch Tower Bible and Tract Society of New York, including via the website
at www.jw.org (the “JW Website”). Attached hereto as Exhibit A are true and correct copies of
screenshots from the JW Website featuring original content created by WT.
5.

Between August 2017 and January 2018, WT created the following four original

audio-visual works, each of which is registered with the U.S. Copyright Office:
Title

Current
Website

Never Alone

Copyright
Registration No.

Registra
tion
Date

https://www.jw.org/en/library/musicsongs/original-songs/neveralone/?content=video

PA0002131662

8/3/2018

Allan Boyle: Deep
Study for a Clearer
Picture

https://www.jw.org/en/library/videos/
#en/mediaitems/VODIntExpArchives/
pub-jwb_201807_4_VIDEO

PA0002131659

8/3/2018

Keep a Tight Grip—
Through
Effective
Personal Study

https://www.jw.org/en/library/videos/
#en/mediaitems/VODBiblePrinciples/
pub-jwb_201807_6_VIDEO

PA0002131853

8/3/2018
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Mark Noumair: Keep
“a Tight Grip on the
Word of Life”

https://www.jw.org/en/library/videos/
#en/mediaitems/StudioTalks/pubjwb_201807_2_VIDEO

PA0002131665

8/3/2018

(the “Original WT Videos”). Attached hereto as Exhibits B are true and correct copies of the
Certificates of Registration of the Original WT Videos corresponding to Copyright Registration
Numbers PA0002131662, PA0002131659, PA0002131853, and PA0002131665.
6.

The Original WT Videos also were published and registered with the Copyright

Office (PA0002132168) as a compilation with additional material (together with the Original WT
Videos, the “WT Videos”). Attached hereto as Exhibit C is a true and correct copy of the Certificate
of Registration for this compilation corresponding to Copyright Registration Number
PA0002132168.
7.

Although the subject matter of the WT Videos is derived from the bible and the

teachings of Jehovah’s Witnesses, the videos are creative, expressive and non-factual works.
8.

One of the WT Videos is a music video with musical and actor performances,

costumes, sets, lighting and sound design.
9.

The other WT Videos similarly contain significant expressive language, design and

production choices.
10.

WT intended that it would, and in fact did, itself first publish the WT Videos via the

JW Website in July 2018.
11.

WT had taken precautions to protect the WT Videos from premature disclosure to the

public, including: (1) restricting access to and creating authorization levels within the software used
to produce the videos; (2) requiring production team members to sign confidentiality agreements; and
(3) limiting and vetting through WT’s computer department security team and management any nonWT storage or distribution system used in production.

31653/000/3577210
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12.

Despite these measures, several months before WT was able to exercise its right of

first publication, and before one of the videos (the Never Alone music video) was finalized,
unbeknownst to WT, Doe somehow obtained copies of the WT Videos without WT’s consent.
13.

On May 18, 2018, Doe posted a video entitled “DUBTOWN – Family Worship July

Broadcast” (the “Doe Video”) on the video platform YouTube, which is owned by Google, Inc.
(“Google”).
14.

The

Doe

Video

reproduced

significant

portions—both

quantitatively

and

qualitatively—of the WT Videos, including approximately 90% of the visual aspects and more than
50% of the audio aspects of the Never Alone music video, and the “heart” and significantly-creative
aspects of the other videos.
15.

The portions of the JW Videos copied in the Doe Video generally are unaccompanied

by criticism or comment beyond the equivalent of “watch this.”
16.

The characters in the Doe Video state that the WT Videos were “leaked” to them

by a “good friend deep inside Bethel,” and that they “get to enjoy July’s broadcast” “before the
rank and file get to see it.”
17.

Doe’s “comments” on the Never Alone music video amount mostly to: (1) ridiculing

the presence of a blank green screen in some of the segments, even though it was clear the video was
not complete before Doe unlawfully obtained a copy thereof; and (2) juxtaposing other sound
recordings (presumably without permission from those copyright owners) over certain segments
of the video.
18.

Content from the WT Videos comprised over half of the Doe Video.

19.

WT did not grant authorization to Doe to obtain prior to publication, to reproduce, to

broadcast or to use in any manner the WT Videos.

31653/000/3577210
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20.

Doe boasted on his YouTube page that he obtained the WT Videos “early,” clearly

mocking WT’s first publication right and copyright law. Attached hereto as Exhibit D is a true and
correct copy of a screenshot from Doe’s YouTube page on which Doe boasts of his wrongful conduct
and mocks WT’s rights and the protections of copyright law.
21.

Although Doe claims he only reproduced without authorization content from one

video created by WT, he actually reproduced content from at least four videos.
22.

On his YouTube page, Doe solicited financial contributions in connection with

the Doe Video: “for those who have asked about supporting my work, my paypal account is
kevinmcfree@gmail.com.” See Ex. D.
23.

In one of Doe’s videos posted several months after the Doe Video, he touts the

monetization of his other videos about Jehovah’s Witnesses through paid Google
advertisements, thanks those who have sent him “donations,” requests additional “donations”
and promotes his new for profit t-shirt business that ties into his videos. A copy of this video
can be found at the URL https://www.youtube.com/watch?v=h7uM1tVAZYw. Attached hereto
as Exhibit E are true and correct copies of screenshots from Doe’s t-shirt business website.
24.

Doe apparently solicits “donations” for each video he posts on YouTube.

Attached hereto as Exhibit F are true and correct copies of representative screenshots from
Doe’s YouTube page on which he solicits donations for the videos he posts. Many of these
same videos are monetized through Google Ads.
25.

Doe also promotes and provides direct links to a third-party for-profit design

service and t-shirt store in connection with several YouTube videos.

See Ex. F and the

aforementioned video at https://www.youtube.com/watch?v=h7uM1tVAZYw.
26.

Attached hereto as Exhibit G are true and correct copies of screenshots from

representative examples of Doe’s other videos that are monetized through Google Ads.

31653/000/3577210
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27.

Shortly after WT first learned about the Doe Video, on June 6, 2018, WT sent a

copyright infringement take down notice to Google pursuant to the Digital Millennium
Copyright Act (“DMCA”), 17 U.S.C. § 512(c), demanding removal of the Doe Video from
YouTube.
28.

In the take down notice, WT alleged that the Doe Video infringed WT’s

copyrights in the WT Videos, as well as in two prior existing works of art owned by WT.
Attached hereto as Exhibit H is a true and correct copy of the June 6, 2018 take down notice.
29.

In response to WT’s take down notice and in accord with the procedures set forth in

the DMCA, YouTube removed the Doe Video from its platform.
30.

Upon WT’s application, on June 20, 2018, the Clerk of the Court issued to Google

the subpoena in the instant miscellaneous action seeking the name, address, telephone number, email
address and IP (internet protocol) address associated with the Doe Video (the “Subpoena”). Attached
hereto as Exhibit I is a true and correct copy of the Subpoena.
31.

WT served the Subpoena on Google on July 6, 2018. Attached hereto as Exhibit J is

a true and correct copy of the Certificate of Service of the Subpoena.
32.

Google’s deadline to respond to the Subpoena was July 15, 2018. See Ex. J.

33.

On August 22, 2018, Doe identified himself as the author and publisher of the Doe

Video and filed a letter with the Court requesting a pre-motion conference on his proposed motion to
quash the Subpoena (Dkt.#6).
34.

On August 27, 2020, the Court set a briefing schedule for the motion to quash

without the need for a pre-motion conference (Dkt.#11).
35.

Doe does not identify himself by name on his YouTube page and has gone to great

lengths to mask his true identity from WT and the public.

31653/000/3577210
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36.

Google will not provide the information about Doe’s identity until and unless the

Court denies Doe’s motion to quash.
37.

WT cannot determine the identity and contact information for Doe without obtaining

such information by the Subpoena.
38.

Doe avers he obtained all portions of the WT Videos that he reproduced in the Doe

Video from a third-party video posted on YouTube on April 4, 2018 by “John Cedars” aka Lloyd
Evans (the “Cedars Video”). Seymour Decl. ¶ 13.
39.

However, this claim is demonstrably false. Certain portions of the WT Videos that

were replicated in the Doe Video (time stamps 1:58-2:10 and 5:39-5:49 in the Doe Video) do not
appear in the Cedars Video.
40.

Doe also claims that WT has not sent a take down notice to YouTube concerning the

Cedars Video (or was unsuccessful in such actions). Seymour Decl. ¶¶ 16-17.
41.

WT was unaware of the Cedars Video until Doe served his moving papers on

September 28, 2020.
42.

Doe did not disclose the video title, user/account name or URL associated with the

Cedars Video in his August 22, 2018 pre-motion letter to the Court (Dkt.#6), or at any time during
the two years thereafter.
43.

When WT had become aware of infringing content posted by Mr. Evans in the past, it

sent DMCA take down notices to the hosting ISPs and a demand letter directly to Mr. Evans.
44.

WT’s copyright enforcement efforts are supported by voluntary donations.

45.

Because of its limited resources and non-profit status, WT takes reasonable, cost-

efficient and calculated efforts to protect its copyrighted content.
46.

WT protects its copyrighted content by securing federal copyright registrations.

47.

WT has secured over 3,300 federal copyright registrations to date.

31653/000/3577210
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48.

WT protects its copyrighted content by posting copyright notices on its content and

the JW Website.
49.

WT protects its copyrighted content by posting terms of use on the JW Website that

clearly state users may not “[p]ost artwork, electronic publications, trademarks, music, photos,
videos, or articles from this website on the Internet (any website, file-sharing site, video-sharing site,
or social network).” Attached hereto as Exhibit K is a true and correct copy of the Terms of Use
from the JW Website.
50.

WT protects its copyrighted content by sending cease and desist letters.

51.

WT protects its copyrighted content by speaking directly with infringers.

52.

WT protects its copyrighted content by serving DMCA subpoenas seeking

identifying information about infringers.
53.

As WT has increased its digital distribution of its works, including via the JW

Website, it has seen an escalation in instances of infringement.
54.

To deal with these increasing copyright violations, in or about 2018, WT expanded its

legal team and resources dedicated to enforcing its copyrights.
55.

During this time, WT has obtained and served approximately sixty DMCA subpoenas

and began assessing potential litigations.
56.

The responses to many of these subpoenas did not reveal information that would help

identify the name or address of the infringer.
57.

For example, many responses revealed IP addresses and VPNs (virtual private

networks) not associated with any one individual.
58.

Responses to other subpoenas indicated that infringers were located outside the

jurisdiction of the U.S. courts.

31653/000/3577210
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59.

With respect to the subpoenas that did elicit identifying information, given WT’s

limited enforcement budget, it approaches litigation cautiously and needs to make the actions it takes
count.
60.

In an attempt to avoid litigation, many of these matters were resolved without the

need for judicial intervention, including through written or oral communications with the infringer
(including those located outside the U.S.).
61.

Several of these matters involved infringers who had permanently stopped their

infringing activities after the initial demand.
62.

In contrast to those who complied with WT’s initial demands, Doe has continued to

use other WT copyrighted material in his videos well after the Subpoena and take down notice were
issued.
63.

WT has never publicly disclosed the identity of any infringer revealed in response to

a WT DMCA subpoena.
64.

If any information about a potential infringer has become public, it is due to that

person’s own disclosure.
65.

No person whose identity was obtained through a WT DMCA subpoena has been

subject to doxing by WT.
66.

No information obtained through use of a WT DMCA subpoena has been used to

disfellowship the subject of a DMCA subpoena.
67.

Some of the subjects of WT DMCA subpoenas were active Jehovah’s Witnesses

before they became the subject of a subpoena and remained active Jehovah’s Witnesses after WT
received identifying information about them.

31653/000/3577210
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68.

“John Cedars” aka Lloyd Evans, whom Doe references several times in his moving

papers, does not hide his name or identity in his YouTube videos that express negative opinions
about Jehovah’s Witnesses.
69.

Mr. Evans appears personally in nearly all his video and prominently touts his real

name “Lloyd Evans” on his YouTube page and as the author of two books he has written about
himself and Jehovah’s Witnesses. Attached hereto as Exhibit L are true and correct screenshots of
the Home page and the About page from Mr. Evans’ YouTube page.
70.

Absent the subpoenaed information here, WT will not be able to evaluate the

appropriateness of a federal litigation, including if the Court has personal jurisdiction over Doe, or
serve process on Doe.
71.

WT needs to know Doe’s identity for other legitimate enforcement purposes,

including policing against repeat infringers, identifying the source of leaks of its unpublished works
and securing the JW Website from unauthorized encroachments.
72.

If Doe remains anonymous, WT also would be prejudiced in its ability to prosecute a

case of copyright infringement.
73.

JW’s ability to develop necessary jurisdictional facts and material to impeach Doe’s

credibility at trial is substantially hampered if it cannot confront Doe in a meaningful way during the
discovery process.
74.

Attached hereto as Exhibit M is a true and correct copy of the docket sheet (with

text orders) in Watch Tower Bible and Tract Society of Pennsylvania, No. 20 Misc. 119
(S.D.N.Y.), in which Hon. Judge Seibel recently denied a motion to quash one of WT’s DMCA
subpoenas.
75.

Earlier this year WT filed a copyright infringement action (Watch Tower Bible

and Tract Society of Pennsylvania v. The Truth and Transparency Foundation, et al., No. 20

31653/000/3577210
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Civ. 3366 (S.D.N.Y.) (Vyskocil, J.)) against defendants that had unlawfully reproduced seventyfour of Watch Tower’s videos.

Before answering, the defendants entered into a consent

judgment and permanent injunction enjoining them from further use of the videos or any of
Watch Tower’s copyrighted works. Attached hereto as Exhibit N is a copy of the docket sheet
(with text injunction order) in that litigation.
I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Dated: October 27, 2020
____________________________________
Paul D. Polidoro
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Service Request #:

PAOOOZ l 3 I (15")
1—68286‘)68(>2

Watch Tower Bil and 'I‘rucl Society of Pennsylvania
Philip Brumlcy
100 Watchtower Drive

Pullersnn. NY USN—9304 limited Slates
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Certiﬁcate of Registration
This Certiﬁcate issued under the seal of the Copyright
Office in accordance with title 17: L'Iiilcti Stan‘s (forlr,
attests that registration has been made for the work
identiﬁed below. The information on this arttiiicate has
been made ipart oi the ( ”1)\ r ight ()t lice records

X/ﬂiﬂ.

Registration 1‘ ‘umher

PA 2-131-659

Effective Date of Registration:
August ()3. 2018

ActinWL lnited States Register of ( OlglllS and Director

Title
Title of Work:

Allan Boyle: Deep Study fora Clearer Picture

Completion/Publication
Year of Completion:
Date of lst Publication:
Nation of 1" Publication:

2018
July 02: 2018
United States

Author
0

Author:
Author Created:
Work made for hire:
Citizen of:
Domiciled in:

Watch Tower Bible and Tract Society of Pennsylvania
entire motion picture
Yes
United States
United States

Copyright Claimant
Copyright Claimant:

Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive, Patterson NY. 125639204. United States

Rights and Permissions
Organization Name:
Address:

Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive
Patterson, NY 125639204 United States

Certification
Name:
Date:

Philip Brumley
August 03, 2018
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Registration #:

Service Request #:

PAOOUZ | 31662

16828696087

Watch Tower Bible and Tract Society 01‘ Pennsylvania
Philip Brumlcy
100 Watchtower Drive

Patterson. NY 13503-9204 United States
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Certiﬁcate of Registration
This Certificate issued under the seal (11" the Copyright
Otiice in accordance with title 17, United States (Lode,

attests that registration has been made for the work

identiﬁed be112011 The information on this certificate has

been made a patt o11the ( opt 1 itzht ()111ce records.

,

_

Registration Number

PA 2-131-662

Effective Date of Registration:
August ()3, 21)] 8
-\cting United States Rtyisttr o1 (o pttig hts and l)i1ectoi

Title
Title of Work:

Never Alone

Completion/Publication
Year of Completion:
Date of 151 Publication:
Nation of 1“ Publication:

2018
July ()2. 2(1I8
United States

Author
0

Author:
Author Created:
Work made for hire:
Citizen of:
Domiciled in:

Watch Tower Bible and Tract Society of Pennsylvania
entire motion picture
Yes
United States
United States

Copyright Claimant
Copyright Claimant:

Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive Patterson. NY, 12563-9204, United States

Rights and Permissions
Organization Name:
Address:

Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive
Patterson. NY l2563—9204 United States

Certification
Name:
Date:

Philip Brantley
August 03. 2018
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Registration #:
Service Request #:

I’A()()l)2131665
1-68286‘)6937

Watch Tower Bible and Tract Society of Pennsylvania
Philip Brumley
IOU Watchtower DI'i ve
Patterson. NY 12563-9204 United States
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Certiﬁcate of Registration
This (‘Ierlilieate issued under the seal of

the Copyright

Ofﬁce. in accordance with title 17, [Wired States (fade,
attests that registration has heen made for the work
identiﬁed below The intorniation outthis certtiticatc has
heen mide a part ol tile ( opuight Othce records

//i/.

Registration Number

PA 2- 13 1-665

Effective Date of Registration:
August ()3. 2018

\ctin<y United States Revistu oilto pniyhts 11nd Dilcctor

Title
Title of Work:

Mark Noumair: Keep ":1 Tight Grip on the Word of Life"

Completion/Publication
Year of Completion:
Date of lst Publication:
Nation of 1‘I Publication:

2018

July ()2. 2(ll8
United States

Author
0

Author:
Author Created:
Work made for hire:
Citizen of:
Domiciled in:

Watch Tower Bible and Tract Society of Pennsylvania
entire motion picture
Yes

United States
United States

Copyright Claimant
Copyright Claimant:

Watch Tower Bible and Tract Society of Pennsylvania
IOO Watchtower Drive. Patterson. NY. 12563—9204. United States

Rights and Permissions
Organization Name:
Address:

Watch Tower Bible and Tract Society of Pennsylvania
IOU Watchtower Drive
Patterson. NY 12563-9204 United States

Certification
Name:
Date:

Philip Brumley
August 03‘ 2018
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Registration #:
Service Request #:

PAOUOZ 131853
1-683926247

Watch Towcr Bihlc and Tract Society of Pennsylvania
Philip Brumlcy
100 Watchtower Drive
Patterson NY 12563-9204 United States
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Certiﬁcate of Registration
This Certificate issued under the seal of the Copyright
Office in accordance with title 17, United States (forte.
attests that registration has been made for the work
identiﬁed below The information on this certificate has
been made a part of the Copyright Ofﬁce records.

XIV/M

Registration Number

PA 2- 131 -853

Effective Date of Registration:
August ()3. 2018

Acting United States Register of Copyrights and Director

Title
Title of Work:

Keep "a Tight Grip”—Through Effective Personal Study

Completion/Publication
Year of Completion:
Date of [st Publication:
Nation of 1" Publication:

2018
July 02. 20 l 8
United States

Author
Author:
Author Created:
Work made for hire:
Citizen of:
Domiciled in:
0

Watch Tower Bible and Tract Society of Pennsylvania
entire motion picture
Yes
United States
United States

Copyright Claimant
Copyright Claimant:

Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive. Patterson. NY. 125630204. United States

Rights and Permissions
OrUanization
Name:
5
Address:

Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive
Patterson. NY 12563-9204 United States

Certification
Name:
Date:

Philip Brumley
August 03, 2018
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Registration #:
Service Request #:

PAUUUZ I 32168
l-()8434()(}873

Wailcli Tower Bililc and Tract Society 01' Pennsylvania
Philip Brumley
l()() Walclilmvcr Drive
l’utlcrson. NY 12563-9204 United States
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Certiﬁcate of Registration
This Certiﬁcate issued under the seal 01' the C(Jpl'lnl
Ofﬁce in accordance with title 17, United States Code
attests that registration has been made for the work

identiﬁed below The information on this certiﬁcate has
been made at art 01 the ( 0p\ right Otliee tecortsl

//%,Z_.

Registration Number

PA 2-132-168

Effective Date of Registration:
August 10, 2018

Acting United States lxeuister of ( oinrights and Director

Title
Title of W ork:

JW Broadcasting-July 2018

Completion/Publication
Year of Completion:
Date of lst Publication:
Nation of 1*t Publication:

2018
July 02: 2018
United States

Author
0

Author:
Author Created:
Work made for hire:
Citizen of:
Domiciled in:

Watch Tower Bible and Tract Society of Pennsylvania
entire motion picture
Yes
United States
United States

Copyright Claimant
Copyright Claimant:

Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive, Patterson. NY. 12563-9204. United States

Rights and Permissions
Organization Name:
Address:

Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive
Patterson. NY 12563-9204 United States

Certification
Name:
Date:

Philip Brumley
August 10, 2018
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11/10/20
Page
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7:18-mc-00268 Document
1-3
Filed
06/15/18
Page
2 of23of 3

From:
To:
Subject:
Date:

Polkovskiy, Pavel
copyright@youtube.com
1st Notice of Infingement by YouTube Channel: Kevin McFree
Wednesday, June 6, 2018 3:25:00 PM

Dear Sir/Madam:
I represent Watch Tower Bible and Tract Society of Pennsylvania (“Watch Tower”). It has come to
our attention that you are reproducing and distributing Watch Tower’s intellectual property illegally
and without authorization.
Below is the information needed for you to identify the unauthorized display of Watch Tower's
intellectual property.
Title of Video:
Dubtown – Family Worship July Broadcast
Channel Name: Kevin McFree
Description of allegedly infringed work: My company, organization or client’s video (not from
YouTube)
Link to Infringing Video on YouTube’s Website:
https://www.youtube.com/watch?v=LNdo_flz-7o
Link to Lawful Display of Material(s) on Watch Tower’s site:
These materials are unpublished works that are not currently available on Watch Tower’s site. The
titles of the unpublished works infringed are as follows:
Video segment: Keep “a Tight Grip on the Word of Life”
Interview of Alan Boyle: Deep Study for a Clearer Picture
Keep a Tight Grip—Through Effective Personal Study
Music Video: Never Alone
Additionally, the infringing video illegally displays Watch Tower’s artwork which is lawfully available
at the following links:
https://assetsnffrgf-a.akamaihd.net/assets/m/1101978060/univ/art/1101978060_univ_lsr_xl.jpg
https://assetsnffrgf-a.akamaihd.net/assets/m/1101978118/univ/art/1101978118_univ_cnt_2_xl.jpg
We hereby request that you take all steps necessary to immediately remove the infringing materials
from your website. Advise us in writing within ten (10) days of the date of this letter whether or not
you will take the requested action.
I have a good faith belief that use of the materials in the manner complained of is not authorized by
the copyright owner, its agent, or the law.
I hereby state under penalty of perjury that this information is accurate, and that I am authorized to
act on behalf of the owner of the infringed materials.
Sincerely,
Philip Brumley
Philip Brumley

Case
7:18-mc-00268-NSR
Document
20-8
Filed
11/10/20
Page
Case
7:18-mc-00268 Document
1-3
Filed
06/15/18
Page
3 of33of 3
General Counsel
Intellectual Property Owner: Watch Tower Bible and Tract Society of Pennsylvania
Company: Watch Tower Bible and Tract Society of Pennsylvania
Address: 100 Watchtower Drive
City, State, and Zip: Patterson, NY 12563
Name and Title: Philip Brumley, General Counsel
Attorney Address: 100 Watchtower Drive, Patterson, NY 12563
Email Address: InboxLGLCopyright@jw.org
Telephone: 845-306-1000
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

In re. DMCA Section 512(h) Subpoena
To YouTube (Google, Inc,)

CIVIL ACTION NO.

SUBPOENA TO PRODUCE DOCUMENTS OR INFORMATION
PURSUANT TO 17 U.S.C. S 512(h)

To:

Custodian of Records for: Google, Inc., 1600 Amphitheater Parkway, Mountain View, California 94043 by and
through its registered agent Corporation Service Company, 2710 Gateway Oaks Drive, Suite 150N, Sacramento, CA
95833

YOU ARE COMMANDED to produce at the time, date, and place set forth below the following documents, and
electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the material:

All identifying information, including subscriber registration information, the name(s),

address(es),

telephone numbe(s), any electronic mail addresses associated with the infringing YouTube account "Kevin
McFree", and all logs of Internet Protocol addresses including time stamps used to access the subject
account or to upload videos available at the following URL :
https://www.youtube.com/watch?v=

LNdo flz-7o

Place: Watch Tower Bible and Tract Society of Pennsylvania

Date and Time:07/15/2018 10:00 am

Office of General Counsel
100 Watchtower Drive
Patterson. NY 12563
The following provisrons of Fed. R. Civ. P. 45 are attached - Rule 45(c), relating to the place of compliance; Rule 45(d), relating to
your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to respond to this subpoena and the
potential consequences of not doing so.

R{JB'Y J. KRAJICK
CLERK OF THE COURT

Date:

JUr{ 2

0 20t8

The name, address, e-mail address, and telephone number of the attorney representing, Watch Tower Bible and Tract
Society of Pennsylvania, who issues or requests this subpoena is Paul D. Polidoro, Associate General Counsel, Watch
Tower Bible Tract Society of Pennsylvania, Legal Department. 100 Watchtower Dr. Patterson, NY 12563,
ppolidor@iw.oro, 845-306-1 000.

A norrce and a copy or the subpoena

,,.$:t::ii: inffi:il HTf"'::,:T"t"#iT.',"""i:"[ff"'li:ffi

whom ,t ,s drrected, Fed,

R civ p as(a)(a)

Case 7:18-mc-00268-NSR Document 20-9 Filed 11/10/20 Page 3 of 5

Case 7:18-mc-00268-NSR Document 20-9 Filed 11/10/20 Page 4 of 5
Case 7:18-mc-00268-NSR Document l"-l- Filed 06/15/18 Page 3 of 4

Civil Action No.
PROOF OF SERVICE
(This section should not

I received this subpoena for

lname

be

filed with the court unless required by Fed. R. Civ, P. 45.)

ofmdndual and utle. fany)

on (dare)

'

I

served the subpoena by delivering a copy to the named person as follows:

on

'

;or

(date)

I retumed the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day's attendance, and the mileage allowed by law, in the amount of

My fees are $

I

for travel and $

for services, for

a

total of$

declare under penalty of perjury that this information is true.

Date:
Server's stgnature

Pnnted name and t,tle

Semer's address
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective
(c) Place of Compliance.

(l) For a Trial, Hearing, or Deposition A subpoena may command a
person to attend a trial, hearing, or deposrtron only as follows
(A) wrthrn 100 mrles ofwhere the person resrdes, rs employed, or
regularly transacts busrness rn person; or
(B) Mthin the state where the person resrdes, is employed, or regularly
transacts busrness rn person, rffte person
(i) rs a party or a party's officer; or
(ii) rs commanded to attend a trral and would not lncur substantral
expense.

l2llll3)

(ii) drsclosrng an unretalned expert's oprnlon or informatron that does
not descnbe specific occurrences ln dtspute and results from the expen's
study that was not requested by a party,
{C) Specfytng Condrtrons as an Altemattve. ln the crrcumstances
descnbed rn Rule 45(d)(3)(B), the court may, rnstead ofquashing or
modrfyrng a subpoena, order appearance or production under specrfied
condltlons rfthe servrng party'
(i) shows a substantal need for the testrmony or material that cannot be
otherwlse met without undue hardship; and
(ii) ensures that the subpoenaed person wrll be reasonably compensated,
(e) Duties in Responding to a Subpoena.

(2) For Other Discovery, A subpoena may command

(A) productron ofdocuments, electronrcally stored rnformatron, or
tangrble thrngs at a place wrthrn 100 miles ofwhere the person resrdes,
employed, or regularly transacts buslness rn person, and
(B) rnspectron of premrses at the premlses to be inspected

rs

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(l) Avoiding Undue Barden or Expense; Soncrtons. A party or attorney
responsrble for rssurng and serving a subpoena must take reasonable steps
to avold lmposlng undue burden or expense on a pemon subject to the
subpoena The court for the drstnct where comphance is required must
enforce thrs duty and lmpose an appropnale sanction-which may include
lost eamrngs and reasonable attomey's fees-on a party or attorney who
farls to comply
(2) Command lo Produce Mnlerinls or Permit Inspection,
(A) Appearance Not Reqwred. A person commanded to produce
documents, electromcally stored information, or tangrble thlngs, or to
permlt the inspection of premises, need not appear ln person at the place of
productron or inspection unless also commanded to appear for a deposttton,
heanng, or tnal
(Bl Oblecnons A person commanded to produce documents or tangrble
thrngs or to permlt rnspectlon may serve on the party or attomey deslgnated
rn the subpoena a written objectlon to inspectmg, copylng, testlng, or
samphng any or all ofthe materials or to lnspectlng the premlses----or to
producrng electronrcally stored rnformatron tn the form or forms requested
The oblectron must be served before the earher ofthe trme specrfied for
comphance or 14 days after the subpoena rs served. Ifan oblectron rs made,
the followrng rules apply.
(i) At any trme, on notlce to the commanded person, the servlng party
may move the court for the district where comphance rs requrred for an
order compelhng productlon or rnspectlon
(ii) These acts may be required only as directed rn the order, and the
order must protect aperson who is neither aparty nor aparty's officer from
srgnrficant expense resultrng flom comphance.

(3) Quashing or Modilying a Subpoena
(L) When Requred. On timely motlon, the court for the dlstnct where
comphance rs requrred must quash or modrfr a subpoena that
(i) fails to allow a reasonable tlme to comply;

(ii) requrres a person to comply beyond the geographrcal hmrts
specrfied rn Rule 45(c),
(iii) requrres drsclosure ofprrvileged or other protected matter, rfno
exceptron or walver applies, or
(iv) sublects a person to undue burden
(B) When Permttted. To protect a person subJect to or affected by a
subpoena, the court for the district where compliance rs requrred may, on
motion, quash or modr! the subpoena lflt requlres:
(i) disclosrng a trade secret or other confidentral research,
development, or commercial information; or

For access to subpoem mlenals, see Fed

(l) Producing Documents or Electronically Stored Infonnatioz. These
procedures apply to producing documents or electronically stored
lnformatlon
(A) Documents. A person respondrng to a subpoena to produce documents
must produce them as they are kept rn the ordrnary course of business or
must organrze and label them to correspond to the categorres ln the demand
(B) Form for Produang Electronrcally Stored Informauon Not Spectfied.
Ifa subpoena does not specrfl a form for producrng electronrcally stored
rnformation, the person respondrng must produce lt ln a form or forms in
whrch rt rs ordinanly marntarned or rn a reasonably usable form or forms
(C) Electronrcally Stored Informanon Produced m Only One Form The
person respondrng need not produce the same electronically stored
lnformatlon rn more than one form
(D) Inaccessble Electroncally Stored Informauon. The person
responding need not provlde drscovery ofelectronrcally stored rnformatron
from sources that the person identifies as not reasonably accessible because
ofundue burden or cost On motion to compel discovery or for a protectlve
order, the person responding must show that the lnformatlon is not
reasonably accessrble because ofundue burden or cost. Ifthat showrng rs
made, the court may nonetheless order dncovery from such sources ifthe
requestlng party shows good cause, consldenng the hmrtatrons ofRule
26(bX2XC) The court may specr$ condrtions for the drscovery

(2) Claiming Privilege or Protection,
(A) Informanon Wtthheld A person wthholdlng subpoenaed rnformatron
under a clam that rt rs pnvrleged or sublect to protectlon as tnal-preparatlon
matenal must.
(i) expressly make the clarm, and
(ii) descnbe the nature ofthe wrthleld documents, communlcatlons, or
tangible things ln a manner that, without reveahng informatron rtself
privrleged or protected, will enable the parties to assess the clalm
(B) Informatron Produced, Ifinformation produced in response to a
subpoena is subject to a claim ofprivilege or ofprotection as
trial-preparation material, the penon mahng the claim may notlry any party
that recerved the rnformafion ofthe clam and the basls for rt. After berng
noufied, a party must promptly retum, sequester, or destroy the specified
rnformafion and any copres tt has, must not use or dlsclose the lnformation
until the claim ls resolved; must take reasonable steps to retneve the
rnformation ifthe party drsclosed rt before being noufied, and may promptly
present the lnformatlon under seal to the coun for the dlstnct where
complrance rs requrred for a determrnation ofthe clarm The person who
produced the lnformatlon must preserve the informatlon untll the clalm rs
resolved

(g) Contempt,
The court for the drstnct where comphance rs required-and also, after a
motlon rs transfened, the lssurng court-may hold rn contempt a person
who, haung been served, farls wrthout adequate excuse to obey the
subpoena or an order related to lt

R

Crv. P 45(a) Comrttee Note (2013)
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Attorney or Party without Attorney:

For Court Use Only

WATCH TOWER BIBLE AND TRACT SOCIETY OF PENNSYLVANIA
PAUL D. POLIDORO
100 WATCHTOWER DRIVE
PATTERSON, NY 12563
Telephone No: 845-306-1000
Attorney For:

Ref. No. or File No.:

Plaintiff

Insert name of Court, and Judicial District and Branch Court:

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK
Plaintiff:
Defendant:

In re:
DMCA Section 512(h) Subpoena to Youtube (Google, Inc.)

PROOF OF SERVICE

Hearing Date:

Time:

7/15/2018

10 AM

Dept/Div:

Case Number:

7:18-mc-00268-NSR

1.

At the time of service I was at least 18 years of age and not a party to this action.

2.

I served copies of the SUBPOENA TO PRODUCE DOCUMENTS OR INFORMATION

3.

a.
b.

4.

Address where the party was served:

5.

I served the party:
a. by personal service. I personally delivered the documents listed in item 2 to the party or person authorized to receive
process for the party (1) on: Fri, Jul 06 2018 (2) at: 10:20 AM

Party served:
Person served:

Custodian of Records - GOOGLE, INC.
BECKY DEGEORGE, CSC LAWYERS INCORPORATING SERVICE, REGISTERED AGENT
2710 GATEWAY OAKS DRIVE SUITE 150N, SACRAMENTO , CA 95833

6. Person Who Served Papers:
a. Michael Morris (2102-33, Sacramento )
b. FIRST LEGAL
1814 I Street
SACRAMENTO, CA 95814
c. (916) 444-5111

7.

d. The Fee for Service was:

I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct.

08/14/2018
(Date)

PROOF OF
SERVICE

(Signature)

2441059
(9979139)
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Version
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Query

Reports

Utilities

Help

Log Out

CLOSED,ECF

U.S. District Court
Southern District of New York (White Plains)
CIVIL DOCKET FOR CASE #: 7:20-mc-00119-CS
Watch Tower Bible and Tract Society of Pennsylvania
Assigned to: Judge Cathy Seibel
Cause: M 18-304 Administrative Subpoena Proceedings

Date Filed: 02/27/2020
Date Terminated: 02/28/2020

Petitioner
Watch Tower Bible and Tract Society of
Pennsylvania

represented by Paul D. Polidoro
Watch Tower Bible and Tract Society of
Pennsylvania
100 Watchtower Drive
Patterson, NY 12563
(845)-306-1000
Fax: (845)-306-0709
Email: ppolidor@jw.org
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

V.
Respondent
Jane/John Doe

represented by Jane/John Doe
Email: jwhater@protonmail.com
PRO SE

Date Filed

#

Docket Text

02/27/2020

1 MISCELLANEOUS CASE INITIATING DOCUMENT - REQUEST FOR ISSUANCE
OF DIGITAL MILLENNIUM COPYRIGHT ACT SUBPOENA as to Google LLC.
(Filing Fee $ 47.00, Receipt Number ANYSDC-18944374)Document filed by Watch
Tower Bible and Tract Society of Pennsylvania.(Polidoro, Paul) (Entered: 02/27/2020)

02/27/2020

2 MISCELLANEOUS CASE INITIATING DOCUMENT - REQUEST FOR ISSUANCE
OF DIGITAL MILLENNIUM COPYRIGHT ACT SUBPOENA as to Google LLC.
Document filed by Watch Tower Bible and Tract Society of Pennsylvania. (Attachments: #
1 Exhibit A-Proposed Subpoena)(Polidoro, Paul) (Entered: 02/27/2020)

02/27/2020

3 MISCELLANEOUS COVER SHEET filed..(Polidoro, Paul) (Entered: 02/27/2020)

02/27/2020

4 RULE 7.1 CORPORATE DISCLOSURE STATEMENT. No Corporate Parent. Document
filed by Watch Tower Bible and Tract Society of Pennsylvania..(Polidoro, Paul) (Entered:
02/27/2020)

02/27/2020

5 DECLARATION of Paul D. Polidoro in Support re: 2 Request for Issuance of Digital
Millennium Copyright Act Subpoena,. Document filed by Watch Tower Bible and Tract

https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?105401542724104-L_1_0-1
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Society of Pennsylvania. (Attachments: # 1 Exhibit 1).(Polidoro, Paul) (Entered:
02/27/2020)

6 PROPOSED ORDER. Document filed by Watch Tower Bible and Tract Society of
Pennsylvania. Related Document Number: 2 ..(Polidoro, Paul) Proposed Order to be
reviewed by Clerk's Office staff. (Entered: 02/27/2020)

02/28/2020

Case Designated ECF. (bcu) (Entered: 02/28/2020)

02/28/2020

MISCELLANEOUS CASE OPENING INITIAL ASSIGNMENT NOTICE: The aboveentitled action is assigned to Judge Cathy Seibel. Please download and review the
Individual Practices of the assigned District Judge, located at
https://nysd.uscourts.gov/judges/district-judges. Attorneys are responsible for providing
courtesy copies to judges where their Individual Practices require such. Please download
and review the ECF Rules and Instructions, located at
http://https://nysd.uscourts.gov/rules/ecf-related-instructions. .(bcu) (Entered: 02/28/2020)

02/28/2020

***NOTICE TO COURT REGARDING PROPOSED ORDER. Document No. 6
Proposed Order was reviewed and approved as to form. (dt) (Entered: 02/28/2020)

02/28/2020

7 ORDER GRANTING SUBPOENA: This matter comes before the Court upon the ex parte
application of movant Watch Tower Bible and Tract Society of Pennsylvania along with
the Declaration of Paul D. Polidoro, Esq. and supporting documents for the signing of a
Subpoena directing Google, LLC to produce the identity of entities or persons believed to
be infringing on the copyright of Watch Tower Bible and Tract Society of Pennsylvania.
Having considered the Declaration and all documents submitted in support of the instant
application, the Court finds good reason to issue an order directing the clerk to issue said
subpoena and it is therefore: ORDERED that the clerk of this Court shall issue the
Subpoena for Google, LLC as sought by the movant. SO ORDERED. The Clerk of Court
is respectfully directed to terminate the case. (Signed by Judge Cathy Seibel on 2/28/2020)
(mml) Transmission to Finance Unit (Cashiers) for processing. (Entered: 02/28/2020)

03/12/2020

8 MEMO ENDORSEMENT on JANE / JOHN DOE'S OBJECTION AND MOTION TO
QUASH DMCA SUBPOENA PURSUANT TO THE FIRST AMENDMENT AND
BOTH THE CA AND NY REPORTER SHIELD LAWS. ENDORSEMENT: Watch
Tower shall respond to this application no later than 3/26/30. Movant is advised that he
must copy Watch Tower's counsel on any communications to the Court, absent
extraordinary circumstances. Movant's application for electronic filing privileges is denied.
S/he may access the Court the same way as any pro se litigant. S/he must also, no later
than 3/19/20, provide a snail-mail address or sign up to receive electronic service. My
chambers will email this Order to Movant but this will be the last time. Movant is advised
that the chambers email is only for copies of documents filed with the Court, so the Court
will disregard any further email communications unless they are properly filed as well. SO
ORDERED. (Signed by Judge Cathy Seibel on 3/12/2020) (mml) (Entered: 03/12/2020)

03/13/2020

9 JANE/JOHN DOE'S OBJECTION AND MOTION TO QUASH DMCA SUBPOENA
PURSUANT TO THE FIRST AMENDMENT AND BOTH THE CA AND NY
REPORTER SHIELD LAWS. (sbr) (Entered: 03/17/2020)

03/26/2020

10 AFFIRMATION of Paul D. Polidoro in Opposition. Document filed by Watch Tower Bible
and Tract Society of Pennsylvania..(Polidoro, Paul) (Entered: 03/26/2020)

03/26/2020

11 MEMORANDUM OF LAW in Opposition to Motion to Quash. Document filed by Watch
Tower Bible and Tract Society of Pennsylvania..(Polidoro, Paul) (Entered: 03/26/2020)

04/02/2020

12 MEMO ENDORSEMENT on JANE / JOHN DOE'S REPLY IN SUPPORT OF THE
OBJECTION AND MOTION TO QUASH DMCA SUBPOENA. ENDORSEMENT:
Movant's original arguments for quashing were without merit. Shield laws are inapplicable

https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?105401542724104-L_1_0-1
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here because Movant isnot being asked to reveal a journalistic source, and the First
Amendment does not protect copyright infringement. But Movant has raised two factual
issues in the instant reply that I believe merit a response by Watchtower. (By the way, I
will accept Movant's by email this one time only because of the difficulties caused by the
corona virus pandemic. Any future submissions must be made in conformity with the
Standing Order issued by the Chief Judge regarding pro se electronic submissions during
the emergency First, Movant challenges the good faith of Watchtower's representation that
its purpose in seeking a DMCA subpoena is solely to identify a potential defendant for a
copyright infringement action, alleging that Watchtower has invoked the 59 times without
ever then bringing such a lawsuit. The Court can imagine reasons for that fact (if it is a
fact) that do not evidence lack of good faith, but Watchtower should address (by
declaration or affidavit of someone with knowledge) whether it is true, and if so, why I
should not conclude that it evidences lack of good faith. Second, there seems to be a
factual dispute as to what material belonging to Watchtower was allegedly used by
Movant. Neither side has provided sworn declarations on this issue. Watchtower suggests
that Movant posted full videos produced by Watchtower. Movant says he posted: 1)
"undercover" videos of meetings, in which (he suggests) Watchtower would have no
copyright rights; and 2) portions of videos produced by Watchtower, which (he implies)
would be fair use because it was part of criticism. See In re DMCA Subpoena to Reddit,
Inc., No. 19-MC-80005, 2020 WL 999788 (N.D. Cal. Mar. 2, 2020). Accordingly,
Watchtower should address (by declaration or affidavit of someone with knowledge) what
exactly it claims was infringed by Movant and how. Watchtower's submission shall be
submitted by 4/17/20. Movant may reply (also by declaration or affidavit on personal
knowledge) by 5/1/20. SO ORDERED. (Signed by Judge Cathy Seibel on 4/2/2020) (mml)
(Entered: 04/03/2020)

04/06/2020

13 JANE / JOHN DOES REPLY IN SUPPORT OF THE OBJECTION AND MOTION TO
QUASH DMCA SUBPOENA (cf) (Entered: 04/07/2020)

04/06/2020

14 CONSENT TO ELECTRONIC SERVICE (cf) (Entered: 04/07/2020)

04/09/2020

15 JANE / JOHN DOE'S REQUEST FOR ADDITIONAL BRIEFING BY THE WATCH
TOWER REGARDING OTHER BOGUS DMCA TAKE DOWN REQUESTS. Document
filed by Jane/John Doe. (rro) (Entered: 04/09/2020)

04/15/2020

16 JANE / JOHN DOE'S SUPPLEMENT IN SUPPORT OF THE MOTION TO QUASH
DMCA SUBPOENA. Document filed by Jane/John Doe. (jwh) (Entered: 04/16/2020)

04/16/2020

17 ORDER: The Court will not accept any further filings except Watch Tower's 4/17/20
submission and Doe's 5/1/20 response. Any other filings will be disregarded, so do not
bother sending any. (HEREBY ORDERED by Judge Cathy Seibel) (Text Only Order)
(Seibel, Cathy) (Entered: 04/16/2020)

04/17/2020

18 DECLARATION of Paul D. Polidoro in Support re: 12 Memo Endorsement,,,,,,,,,.
Document filed by Watch Tower Bible and Tract Society of Pennsylvania..(Polidoro, Paul)
(Entered: 04/17/2020)

04/17/2020

19 MEMORANDUM OF LAW in Support re: 18 Declaration in Support of Watch Tower
Bible and Tract Society's Opposition to Motion to Quash. Document filed by Watch Tower
Bible and Tract Society of Pennsylvania..(Polidoro, Paul) (Entered: 04/17/2020)

05/04/2020

20 JANE / JOHN DOE'S REPLY IN SUPPORT OF THE MOTION TO QUASH DMCA
SUBPOENA: Document filed by Jane/John Doe. (Attachments: # 1 Exhibit 1, # 2 Exhibit
2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5)(ama) (Entered: 05/05/2020)

05/09/2020

21 ORDER : Having heard further from the parties, I deny the motion to quash. Watch Tower
has provided an explanation for why it has not pursued more cases, as well as evidence

https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?105401542724104-L_1_0-1
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that the alleged infringement would not constitute fair use because the videos are fulllength and not accompanied by criticism. That there may be criticisms in the comments
section does not render the initial postings fair use. Movant argues that the subpoena is
unenforceable because the videos were all taken down before Google received notice. I am
dubious, because this allegation contradicts what Movant alleges elsewhere -- that the
videos were taken down only after the notices were received -- and because in Watch
Tower's initial declaration, it attached a letter it sent to Google asking it to take down the
videos. But the subpoena would be unenforceable if the material had been taken down
before the notices were received, so Watch Tower's counsel should provide Google with a
copy of this text order, and Google is advised that compliance with the subpoena is not
required if in fact the videos were taken down before Google received any notice of the
possible infringement. Finally, some free advice for Movant: Inflammatory, vulgar and
abusive language in court filings is not a good idea. (HEREBY ORDERED by Judge
Cathy Seibel) (Text Only Order) (Seibel, Cathy) (Entered: 05/09/2020)

PACER Service Center
Transaction Receipt
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PACER Login: WatchTowerPA Client Code:
Description:

Docket Report
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1:20cv3366, Watch Tower Bible And Tract Society Of Pennsylvania V. The Truth And
Transparency Foundation Et Al
US District Court Docket
US District Court for the Southern District of New York
(Foley Square)
This case was retrieved on 10/16/2020

Header

Case Number: 1:20cv3366
Date Filed: 04/30/2020
Assigned To: Judge Mary Kay Vyskocil
Nature of Suit: Copyrights (820)
Cause: Copyright Infringement
Lead Docket: None
Other Docket: None
Jurisdiction: Federal Question

Class Code: Closed
Closed: 10/02/2020
Statute: 17:101
Jury Demand: None
Demand Amount: $0
NOS Description: Copyrights

Litigants

Attorneys

WATCH TOWER BIBLE AND TRACT SOCIETY OF
PENNSYLVANIA
Plaintiff

Paul D. Polidoro
ATTORNEY TO BE NOTICED
Watch Tower Bible and Tract Society of Pennsylvania
100 Watchtower Drive
Patterson, NY 12563
USA
(845)-306-1000 Fax: (845)-306-0709 Email:Ppolidor@jw.Org
Thomas Kjellberg
ATTORNEY TO BE NOTICED
Cowan, Liebowitz & Latman, P.C.
114 West 47th Street
New York, NY 10036
USA
(212) 790-9202 Fax: (212) 575-0671 Email:Txk@cll.Com

The Truth and Transparency Foundation
Defendant

Kieran Gerard Doyle
ATTORNEY TO BE NOTICED
Cowan, Liebowitz & Latman, P.C.
114 West 47th Street
New York, NY 10036
USA
(212) 790-9200 Fax: (212) 575-0671 Email:Kgd@cll.Com
Ryan Eric Long
ATTORNEY TO BE NOTICED
Long & Associates PLLC
135 West 27th Street, 8th Floor

Eric Shimanoff
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Litigants

Ryan C. McKnight
Defendant

Ethan G. Dodge
Defendant

Attorneys
New York, NY 10001
USA
(212) 360-0394 Fax: (646) 612-7911 Email:Rlong@landapllc.Com
Ryan Eric Long
ATTORNEY TO BE NOTICED
Long & Associates PLLC
135 West 27th Street, 8th Floor
New York, NY 10001
USA
(212) 360-0394 Fax: (646) 612-7911 Email:Rlong@landapllc.Com
Ryan Eric Long
ATTORNEY TO BE NOTICED
Long & Associates PLLC
135 West 27th Street, 8th Floor
New York, NY 10001
USA
(212) 360-0394 Fax: (646) 612-7911 Email:Rlong@landapllc.Com

Proceedings
#
1

Date
04/30/2020

2

04/30/2020

3

04/30/2020

4

04/30/2020

5

04/30/2020

6

04/30/2020

7

04/30/2020

05/01/2020

Proceeding Text
COMPLAINT against Defend the Truth and Transparency Foundation,
Ethan G. Dodge, Ryan C. McKnight. (Filing Fee $ 400.00, Receipt
Number ANYSDC-19649280)Document filed by Watch Tower Bible
and Tract Society of Pennsylvania..(Doyle, Kieran) (Entered:
04/30/2020)
FILING ERROR - PDF ERROR - CIVIL COVER SHEET
filed..(Doyle, Kieran) Modified on 5/1/2020 (jgo). (Entered: 04/30/2020)
RULE 7.1 CORPORATE DISCLOSURE STATEMENT. No Corporate
Parent. Document filed by Watch Tower Bible and Tract Society of
Pennsylvania..(Doyle, Kieran) (Entered: 04/30/2020)
AO 121 FORM COPYRIGHT - NOTICE OF SUBMISSION BY
ATTORNEY. AO 121 Form Copyright for case opening submitted to
court for review..(Doyle, Kieran) (Entered: 04/30/2020)
REQUEST FOR ISSUANCE OF SUMMONS as to The Truth and
Transparency Foundation, re: 1 Complaint. Document filed by Watch
Tower Bible and Tract Society of Pennsylvania..(Doyle, Kieran)
(Entered: 04/30/2020)
REQUEST FOR ISSUANCE OF SUMMONS as to Ryan C. McKnight,
re: 1 Complaint. Document filed by Watch Tower Bible and Tract
Society of Pennsylvania..(Doyle, Kieran) (Entered: 04/30/2020)
REQUEST FOR ISSUANCE OF SUMMONS as to Ethan G. Dodge, re:
1 Complaint. Document filed by Watch Tower Bible and Tract Society
of Pennsylvania..(Doyle, Kieran) (Entered: 04/30/2020)
***NOTICE TO ATTORNEY REGARDING DEFICIENT CIVIL
COVER SHEET. Notice to attorney Kieran Gerard Doyle to RE-FILE
Document No. 2 Civil Cover Sheet. The filing is deficient for the
following reason(s): Jury Demand code - no selection;. Re-file the
document using the event type Civil Cover Sheet found under the event
list Other Documents and attach the correct PDF. Use civil cover sheet
issued by S.D.N.Y. dated June 2017. The S.D.N.Y. Civil Cover Sheet
dated June 2017 is located athttp://nysd.uscourts.gov/file/forms/civilcover-sheet.. (jgo) (Entered: 05/01/2020)

Eric Shimanoff

Source
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#

Date
05/01/2020

05/01/2020

05/01/2020

05/01/2020

05/01/2020
8

05/01/2020

9

05/01/2020

10

05/01/2020

11

05/01/2020

12

05/01/2020
05/04/2020

13

05/05/2020

14

05/07/2020

15

06/08/2020

16

06/08/2020

Proceeding Text
***NOTICE TO ATTORNEY REGARDING CIVIL CASE OPENING
STATISTICAL ERROR CORRECTION: Notice to attorney Kieran
Gerard Doyle. The following case opening statistical information was
erroneously selected/entered: County code New York;. The following
correction(s) have been made to your case entry: the County code has
been modified to Putnam;. (jgo) (Entered: 05/01/2020)
***NOTICE TO ATTORNEY REGARDING PARTY
MODIFICATION. Notice to attorney Kieran Gerard Doyle. The party
information for the following party/parties has been modified: Defend
the Truth and Transparency Foundation. The information for the
party/parties has been modified for the following reason/reasons: party
name contained a typographical error;. (jgo) (Entered: 05/01/2020)
CASE OPENING INITIAL ASSIGNMENT NOTICE: The aboveentitled action is assigned to Judge Mary Kay Vyskocil. Please download
and review the Individual Practices of the assigned District Judge,
located at https://nysd.uscourts.gov/judges/district-judges. Attorneys are
responsible for providing courtesy copies to judges where their
Individual Practices require such. Please download and review the ECF
Rules and Instructions, located at https://nysd.uscourts.gov/rules/ecfrelated-instructions..(jgo) (Entered: 05/01/2020)
Magistrate Judge James L. Cott is so designated. Pursuant to 28 U.S.C.
Section 636(c) and Fed. R. Civ. P. 73(b)(1) parties are notified that they
may consent to proceed before a United States Magistrate Judge. Parties
who wish to consent may access the necessary form at the following
link: https://nysd.uscourts.gov/sites/default/files/2018-06/AO-3.pdf. (jgo)
(Entered: 05/01/2020)
Case Designated ECF. (jgo) (Entered: 05/01/2020)
ELECTRONIC SUMMONS ISSUED as to Ethan G. Dodge..(jgo)
(Entered: 05/01/2020)
ELECTRONIC SUMMONS ISSUED as to Ryan C. McKnight..(jgo)
(Entered: 05/01/2020)
ELECTRONIC SUMMONS ISSUED as to The Truth and Transparency
Foundation..(jgo) (Entered: 05/01/2020)
AO 121 FORM COPYRIGHT - CASE OPENING - SUBMITTED. In
compliance with the provisions of 17 U.S.C. 508, the Register of
Copyrights is hereby advised that a court action has been filed on the
following copyright(s) in the U.S. District Court Southern District of
New York. Form e-mailed to Register of Copyrights..(jgo) (Entered:
05/01/2020)
CIVIL COVER SHEET filed..(Doyle, Kieran) (Entered: 05/01/2020)
***DELETED DOCUMENT. Deleted document number 13
DEFENDANT'S MOTION TO DISMISS FOR LACK OF PERSONAL
JURISDICTION. The document was incorrectly filed in this case. The
Filer is not a party to this action. (rro) (Entered: 05/05/2020)
NOTICE OF APPEARANCE by Thomas Kjellberg on behalf of Watch
Tower Bible and Tract Society of Pennsylvania..(Kjellberg, Thomas)
(Entered: 05/05/2020)
NOTICE OF APPEARANCE by Paul D. Polidoro on behalf of Watch
Tower Bible and Tract Society of Pennsylvania..(Polidoro, Paul)
(Entered: 05/07/2020)
WAIVER OF SERVICE RETURNED EXECUTED. The Truth and
Transparency Foundation waiver sent on 5/8/2020, answer due 7/7/2020.
Document filed by Watch Tower Bible and Tract Society of
Pennsylvania..(Kjellberg, Thomas) (Entered: 06/08/2020)
WAIVER OF SERVICE RETURNED EXECUTED. Ethan G. Dodge
waiver sent on 5/8/2020, answer due 7/7/2020. Document filed by Watch
Tower Bible and Tract Society of Pennsylvania..(Kjellberg, Thomas)
(Entered: 06/08/2020)
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#
17

Date
06/08/2020

18

07/06/2020

19

07/06/2020

20

07/06/2020

21

07/06/2020

07/06/2020

22

07/06/2020

23

07/06/2020

24

07/17/2020

25

09/09/2020

09/09/2020
09/17/2020

Proceeding Text
WAIVER OF SERVICE RETURNED EXECUTED. Ryan C. McKnight
waiver sent on 5/8/2020, answer due 7/7/2020. Document filed by Watch
Tower Bible and Tract Society of Pennsylvania..(Kjellberg, Thomas)
(Entered: 06/08/2020)
PROPOSED STIPULATION AND ORDER. Document filed by Ethan
G. Dodge, Ryan C. McKnight, The Truth and Transparency
Foundation..(Long, Ryan) (Entered: 07/06/2020)
NOTICE OF APPEARANCE by Ryan Eric Long on behalf of Ethan G.
Dodge, Ryan C. McKnight, The Truth and Transparency
Foundation..(Long, Ryan) (Entered: 07/06/2020)
FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU
- PROPOSED ORDER. Document filed by Ethan G. Dodge, Ryan C.
McKnight, The Truth and Transparency Foundation. Related Document
Number: 1 ..(Long, Ryan) Proposed Order to be reviewed by Clerk's
Office staff. Modified on 7/6/2020 (km). (Entered: 07/06/2020)
FIRST LETTER addressed to Judge Mary Kay Vyskocil from Ryan E.
Long dated 7/6/2020 re: Notice of Appearance. Document filed by Ethan
G. Dodge, Ryan C. McKnight, The Truth and Transparency
Foundation..(Long, Ryan) (Entered: 07/06/2020)
***NOTICE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT
TYPE ERROR. Notice to Attorney Ryan Long to RE-FILE Document
20 Proposed Order. Use the event type proposed orders, proposed
stipulation and order. (km) (Entered: 07/06/2020)
PROPOSED STIPULATION AND ORDER. Document filed by Ethan
G. Dodge, Ryan C. McKnight, The Truth and Transparency
Foundation..(Long, Ryan) (Entered: 07/06/2020)
STIPULATION AND ORDER: IT IS HEREBY STIPULATED AND
AGREED by and between Plaintiffs and Defendants that Defendants'
time to answer or otherwise move against Plaintiff's complaint is hereby
extended from July 7th until August 6, 2020. This Stipulation may be
signed in counterparts, and scanned, facsimile or photocopy signatures
shall be deemed originals. Granted. SO ORDERED. (Ethan G. Dodge
answer due 8/6/2020; Ryan C. McKnight answer due 8/6/2020; The
Truth and Transparency Foundation answer due 8/6/2020.) (Signed by
Judge Mary Kay Vyskocil on 7/6/2020) (rro) (Entered: 07/06/2020)
JOINT MOTION for Judgment on Consent. Document filed by Watch
Tower Bible and Tract Society of Pennsylvania. (Attachments: # 1 Text
of Proposed Order Proposed Final Order and Judgment on
Consent).(Kjellberg, Thomas) (Entered: 07/17/2020)
ORDER with respect to 24 Motion for Judgment. IT IS HEREBY
ORDERED that, on Thursday, September 17, 2020 at 12:00 PM, the
parties shall appear for a conference to discuss their Proposed Judgment.
Specifically, the parties propose that "[t]his Court shall retain continuing
jurisdiction over the parties and over the subject matter of this action for
the purposes of interpreting and enforcing the terms of th[e] Final Order
and Judgment on Consent." Proposed Judgment at 2. However, as the
Court states in its Individual Rules of Practice in Civil Cases, the Court
typically will not retain jurisdiction to enforce settlement agreements. (as
further set forth herein). Due to the ongoing COVID-19 pandemic, the
conference to discuss the parties' Proposed Judgment will be held by
telephone. The conference can be accessed by calling the Court's
teleconference line at 888-278-0296 at the scheduled time. When
prompted, enter Access Code 5195844. The Court will join once all of
the parties are on the line. SO ORDERED. (Signed by Judge Mary Kay
Vyskocil on 9/9/2020) (kv) (Entered: 09/09/2020)
Set/Reset Hearings: Telephone Conference set for 9/17/2020 at 12:00
PM before Judge Mary Kay Vyskocil. (kv) (Entered: 09/09/2020)
Minute Entry for proceedings held before Judge Mary Kay Vyskocil:
Telephone Conference held on 9/17/2020. (rz) (Entered: 09/17/2020)
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#
26

Date
09/30/2020

27

10/02/2020

28

10/02/2020

Proceeding Text
MOTION for Judgment and Permanent Injunction on Consent.
Document filed by Watch Tower Bible and Tract Society of
Pennsylvania. (Attachments: # 1 Exhibit proposed Final Judgment, # 2
Exhibit Schedule A).(Kjellberg, Thomas) (Entered: 09/30/2020)
FINAL JUDGMENT AND PERMANENT INJUNCTION ON
CONSENT: IT IS HEREBY STIPULATED AND AGREED, by and
between Plaintiff Watch Tower Bible and Tract Society of Pennsylvania
("Watch Tower") and Defendants The Truth and Transparency
Foundation, Ryan C. McKnight, and Ethan G. Dodge (together,
"Defendants"), that this Final Judgment and Permanent Injunction on
Consent be entered in the present action as set forth below without
further notice or process; as set forth herein. NOW THEREFORE, upon
the consent and request of Watch Tower and Defendants, IT IS
HEREBY ORDERED, ADJUDGED, and DECREED that: 1.
Defendants, and their agents, representatives, employees and other
persons and entities acting in concert with them, are permanently
enjoined, restrained and prohibited from (a) using or causing to be used,
or inducing, authorizing or facilitating any third party to use, any of the
Copyrighted Works in any medium including but not limited to the
faithleaks.org website, and any other website operated or controlled, in
whole or in part, by Defendants or any of them; and (b) using or causing
to be used, or inducing, authorizing or facilitating any third party to use,
any copyrighted works other than the Copyrighted Works, now in
existence or to be created in the future, that are owned by Watch Tower
or by entities that cooperate with Watch Tower. 2. No bond or posting of
security is required in connection with the entry of this Permanent
Injunction. 3. All of the parties waive the right to appeal from or
otherwise contest this Final Order and Judgment on Consent, which may
be entered in the form and content set forth above without further notice
to any party. The Clerk of Court is respectfully directed to terminate the
motions pending at docket entries 24 and 26 and then to close this case.
(Signed by Judge Mary Kay Vyskocil on 10/2/2020) (Attachments: # 1
Appeal Package) (mro) (Entered: 10/02/2020)
AO 121 FORM COPYRIGHT - CASE TERMINATED- SUBMITTED.
In compliance with the provisions of 17 U.S.C. 508, the Register of
Copyrights is hereby advised that a final decision was rendered on
10/2/20 in a court action filed on the following copyright(s) in the U.S.
District Court Southern District of New York. Form e-mailed to Register
of Copyrights. (mro) (Entered: 10/02/2020)
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Respondent Watch Tower Bible and Tract Society of Pennsylvania (“Watch Tower”)
respectfully submits this memorandum of law further in opposition to Movant John Doe’s
(“Doe”) motion for an Order, pursuant to Fed. R. Civ. P. 45(d)(3), quashing the subpoena issued
in this matter on June 20, 2018, or in the alternative granting Doe leave to proceed anonymously.
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PRELIMINARY STATEMENT
The Court should not grant Doe the extraordinary relief of quashing a subpoena and
proceeding anonymously. Not only has Doe mispresented key facts to the Court—including how
and from whom he obtained leaked copies of Watch Tower’s videos—but there are other
disputed issues of material fact—including concerning the commercial nature of his infringing
video, the amount of material Doe took from Watch Tower, Doe’s purported commentary in the
infringing video, the creativity underlying Watch Tower’s videos and Doe’s unfounded claims of
disfellowshiping and doxing. The Court cannot determine the highly fact sensitive issue of fair
use as a matter of law or diverge from the normal practice of proceeding without anonymity at
this premature juncture without discovery and before a complaint even has been filed.
Doe’s representation that he obtained the Watch Tower videos from another YouTube
video is demonstrably false. Portions of the Watch Tower videos that appear in Doe’s video do
not appear in that third-party video, making Doe’s assertion an impossibility. This disparity
creates significant issues of fact—including as to whether Doe was actively involved in the
unlawful exfiltration of the Watch Tower videos—shows a clear need for discovery without the
shield of anonymity to test Doe’s credibility and vitiates any claim Doe has for equitable relief.
Doe also misleads the Court about the commercial nature of his infringing video. Doe
specifically solicited financial contributions for his video and even provided his PayPal account
information therefor. Doe regularly monetizes his other videos, including through Google Ads,
seeking direct contributions and promoting and linking to his and third-party t-shirt businesses.
Doe similarly attempts to minimize the amount of the Watch Tower videos that appear in
his infringing video, failing to acknowledge that he took material from four original works (not
just one work), including 90% of the visual aspects of a highly creative music video. Doe also
fails to acknowledge that more than half of his video was comprised of Watch Tower content.
1
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While Doe claims his video is a fair use criticism of Jehovah’s Witnesses, the actual
commentary appears to be more along the lines of simply “watch this,” belying his claims of fair
use. Doe also makes a concerted effort to boast how he unlawfully obtained the Watch Tower
videos “early” as they were “leaked” to him by a “good friend deep inside Bethel,” and that he
gets “to enjoy July’s broadcast” “before the rank and file get to see it.” Doe’s commentary
appears to be more about mocking copyright law and the right of first publication, and touting
how his copy was unauthorized, more than about any actual criticism of the constitutionally
protected religious practices of Jehovah’s Witnesses. Doe similarly makes a bald statement that
the underlying Watch Tower videos are merely information and religious in nature, ignoring that
one is a music video and that each contains significant creative content and choices.
Finally, Doe’s claims of potential doxing and disfellowshiping are baseless. Watch
Tower has never publicly disclosed the identity of any infringer revealed in response to a DMCA
subpoena. And no person whose identity was obtained through a DMCA subpoena has been
subject to doxing or disfellowshiping by Watch Tower. Doe has not provided one example to
the contrary. His own allegations—inadmissible hearsay asserted by Doe’s counsel without
personal knowledge—admit that his concerns of doxing and disfellowshiping are based on mere
conjecture. That Watch Tower has not yet filed a copyright litigation against the subject of a
subpoena is not indicative of any ill motives. As Judge Siebel recently held in connection with a
motion to quash another subpoena, Watch Tower has valid and reasonable explanations for not
pursuing more litigations—including its limited enforcement budget; the lack of useful
information provided in response to many of these other subpoenas; the potential lack of
jurisdiction over certain infringers; and Watch Tower’s own ability to resolve matters without
the need for judicial intervention, including through settlement.

2
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FACTS
Watch Tower (“WT”) is a non-profit corporation that is responsible for the creation,
publication and protection of original works of authorship—including books, magazines, music,
visual art and videos—that support the work of Jehovah’s Witnesses. Much of the original
content created by WT is published and distributed pursuant to license by third party Watch
Tower Bible and Tract Society of New York, including via the website at www.jw.org (the “JW
Website”). Declaration of Paul D. Polidoro (“Polidoro Decl.”) ¶¶ 3-4 & Ex. A.
Between August 2017 and January 2018, WT created the following four original audiovisual works, each of which is registered with the U.S. Copyright Office:
Title

Current Location on the JW
Website

Copyright
Registration No.

Registra
tion
Date

Never Alone

https://www.jw.org/en/library/musicsongs/original-songs/neveralone/?content=video

PA0002131662

8/3/2018

Allan Boyle: Deep
Study for a Clearer
Picture

https://www.jw.org/en/library/videos/
#en/mediaitems/VODIntExpArchives/
pub-jwb_201807_4_VIDEO

PA0002131659

8/3/2018

Keep a Tight Grip—
Through Effective
Personal Study

https://www.jw.org/en/library/videos/
#en/mediaitems/VODBiblePrinciples/
pub-jwb_201807_6_VIDEO

PA0002131853

8/3/2018

Mark Noumair: Keep
“a Tight Grip on the
Word of Life”

https://www.jw.org/en/library/videos/
#en/mediaitems/StudioTalks/pubjwb_201807_2_VIDEO

PA0002131665

8/3/2018

(the “Original WT Videos”). Id. ¶ 4 & Ex. B. The Original WT Videos also were published and
registered with the Copyright Office (PA0002132168) as a compilation with additional material
(with the Original WT Videos, the “WT Videos”). Id. ¶ 6 & Ex. C. Although the subject matter
of the WT Videos is derived from the bible and the teachings of Jehovah’s Witnesses, the videos
are creative, expressive and non-factual works; indeed, one is a music video with musical and
actor performances, costumes, sets, lighting and sound design.
3
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contain significant expressive language and design and production choices. Id. ¶¶ 7-9.
WT intended that it would, and in fact did, itself first publish the WT Videos via the JW
Website in July 2018. WT had taken precautions to protect the WT Videos from premature
public disclosure, including by: (1) restricting access to and creating authorization levels within
the software used to produce the videos; (2) requiring production team members to sign
confidentiality agreements; and (3) limiting and vetting through WT’s computer department
security team and management any non-WT storage or distribution system used in production.
Despite these measures, several months before WT was able to exercise its right of first
publication, and before all of the videos were finalized, unbeknownst to WT, Doe somehow
obtained copies of the WT Videos without WT’s consent. Id. ¶¶ 10-12.
On May 18, 2018, Doe posted a video entitled “DUBTOWN – Family Worship July
Broadcast” (the “Doe Video”) on the video platform YouTube, which is owned by Google, Inc.
(“Google”).

The Doe Video reproduced significant portions—both quantitatively and

qualitatively—of the WT Videos, including approximately 90% of the visual aspects and more
than 50% of the audio aspect of the Never Alone music video and also copied the “heart” and
significantly creative aspects of the other videos. The portions of the WT Videos copied in the
Doe Video generally are unaccompanied by criticism or comment beyond the equivalent of
“watch this.” The characters in the Doe Video state that the WT Videos were “leaked” to them
by a “good friend deep inside Bethel,” and that they “get to enjoy July’s broadcast” “before the
rank and file get to see it.” Doe’s “comments” on the Never Alone music video amount mostly
to: (1) ridiculing the presence of a blank green screen in some of the segments, even though it
was clear the video was not complete before Doe unlawfully obtained a copy thereof; and (2)
juxtaposing other sound recordings (presumably without permission from those copyright

4
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owners) over certain segments of the video. Content from the WT Videos comprised over half
of the Doe Video. Id. ¶¶ 13-18.
WT did not grant authorization to Doe to obtain prior to publication, to reproduce, to
broadcast or to use in any manner the WT Videos. Doe boasted on his YouTube page that he
obtained the WT Videos “early,” clearly mocking WT’s first publication right and copyright law.
Although Doe claims he only reproduced without authorization content from one video created
by WT, he actually reproduced content from at least four videos. Id. ¶¶ 19-21 & Ex. D.
On his YouTube page, Doe solicited financial contributions in connection with the Doe
Video: “for those who have asked about supporting my work, my paypal account is
kevinmcfree@gmail.com.” Doe apparently solicits “donations” for each video he posts on
YouTube. Many of these same videos are monetized through Google Ads. In one of Doe’s
videos, he touts the monetization of his other videos about Jehovah’s Witnesses through paid
Google advertisements, thanks those who have sent him “donations,” requests additional
“donations” and promotes his new for-profit t-shirt business that ties into his videos.

In

connection with several YouTube videos, Doe also promotes and provides direct links to a thirdparty for-profit design service and t-shirt store. Id. ¶¶ 22-26 & Exs. D-G.
Shortly after WT first learned about the Doe Video, on June 6, 2018, WT sent a copyright
infringement take down notice to Google pursuant to the Digital Millennium Copyright Act
(“DMCA”), demanding removal of the Doe Video from YouTube. In the notice, WT alleged
that the Doe Video infringed WT’s copyrights in the WT Videos, as well as in two works of art
owned by WT. In response to WT’s take down notice and in accord with the procedures set
forth in the DMCA, YouTube removed the Doe Video from its platform. Id. ¶¶ 27-29 & Ex. H.
In addition to take down procedures, the DMCA also allows copyright owners to obtain
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from the Court a subpoena to an ISP (internet service provider) seeking “information sufficient
to identify the alleged infringer.” 17 U.S.C. § 512(g). Upon WT’s application, on June 20,
2018, the Clerk of the Court issued to Google a subpoena seeking the name, address, telephone
number, email address and IP (internet protocol) address associated with the Doe Video (the
“Subpoena”). WT served the Subpoena on Google on July 6, 2018. Google’s deadline to
respond to the Subpoena was July 15, 2018. Polidoro Decl. ¶ 30-32 & Exs. H-J.
On August 22, 2018, Doe identified himself as the author and publisher of the Doe Video
and filed a letter with the Court requesting a pre-motion conference on his proposed motion to
quash the Subpoena (Dkt.#6). On August 27, 2020, the Court set a briefing schedule for the
motion to quash without the need for a pre-motion conference (Dkt.#11).
Doe avers he obtained all portions of the WT Videos that he reproduced in the Doe Video
from a third-party video posted on YouTube on April 4, 2018 by “John Cedars” aka Lloyd Evans
(the “Cedars Video”). Seymour Decl. ¶ 13. However, this claim is demonstrably false. Certain
portions of the WT Videos that were replicated in the Doe Video (time stamps 1:58-2:10 and
5:39-5:49 in the Doe Video) do not appear in the Cedars Video. Polidoro Decl. ¶ 39.
Doe also claims that WT has not sent YouTube a demand to take down the Cedars Video
(or was unsuccessful in such actions). Seymour Decl. ¶¶ 16-17. Setting aside that a third party’s
potential copyright violation does not justify Doe’s own actions, WT was unaware of the Cedars
Video until Doe served his moving papers on September 28, 2020. Doe did not disclose the title,
account name or URL associated with the Cedars Video in his August 22, 2018 pre-motion letter
to the Court (Dkt.#6), or at any time during the two years thereafter. Moreover, when WT had
become aware of infringing content posted by Mr. Evans in the past, it sent DMCA take down
notices to the hosting ISPs and a demand letter directly to Mr. Evans. Polidoro Decl. ¶¶ 40-43.
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WT’s copyright enforcement efforts are supported by voluntary donations. Because of its
limited resources, WT takes reasonable, cost-efficient and calculated efforts to protect its
copyrighted content, typically by: (1) securing federal copyright registrations (over 3,300 to
date); (2) posting copyright notices on its content and the JW Website; (3) posting terms of use
on the JW Website that users may not “[p]ost artwork, electronic publications, trademarks,
music, photos, videos, or articles from this website on the Internet (any website, file-sharing site,
video-sharing site, or social network)”; (4) sending cease and desist letters; (5) speaking directly
with infringers; and (6) serving DMCA subpoenas seeking identifying information about
infringers. Id. ¶¶ 44-52 & Ex. K.
As WT has increased its digital distribution of its works, including via the JW Website, it
has seen an escalation in instances of infringement. To deal with these increasing copyright
violations, in or about 2018, WT expanded its legal team and resources dedicated to enforcing its
copyrights.

During this time, WT has obtained and served approximately sixty DMCA

subpoenas and began assessing potential litigations. Unfortunately, the responses to many of
these subpoenas did not reveal information that would help identify the name or address of the
infringer.

For example, many responses revealed IP addresses and VPNs (virtual private

networks) not associated with any one individual. Responses to other subpoenas indicated that
infringers were located outside the jurisdiction of the U.S. courts. Id. ¶¶ 53-58.
With respect to the subpoenas that did elicit identifying information, given WT’s limited
enforcement budget and non-profit status, it approaches litigation cautiously and needs to make
the actions it takes count. In an attempt to avoid litigation, many of these matters were resolved
without the need for judicial intervention, including through written or oral communications with
the infringer (including those located outside the U.S.). And, unlike here, where Doe continued
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to use other WT copyrighted material in his videos well after the Subpoena was issued, several
of these matters involved infringers who had stopped their infringing activities. Id. ¶¶ 59-62.
WT has never publicly disclosed the identity of the subject of a WT DMCA subpoena.
No person whose identity was obtained through a WT DMCA subpoena has been subject to
doxing by WT. No information obtained through a WT DMCA subpoena has been used to
disfellowship the subject of that subpoena. Some subjects of WT DMCA subpoenas were active
Jehovah’s Witnesses before they became the subject of a subpoena and remained active
Jehovah’s Witnesses after WT received identifying information about them. Id. ¶¶ 63-67.
Doe will not lose any purported right to express his views of Jehovah’s Witnesses if the
Court sustains the subpoena or denies his motion to proceed anonymously. Myriad third parties
have posted commentary on Jehovah’s Witnesses via various media without any hindrance of
their rights of free speech. Indeed, Mr. Evans, whom Doe references several times in his moving
papers, does not hide his name or identity in his YouTube videos that express negative opinions
about Jehovah’s Witnesses. To the contrary, he appears personally in nearly all his video and
prominently touts his real name “Lloyd Evans” on his YouTube page and as the author of two
books he has written about himself and Jehovah’s Witnesses. Id. ¶¶ 68-69 & Ex. L.
ARGUMENT
I.

THE COURT SHOULD DENY DOE’S MOTION TO QUASH
A.

Doe’s Motion to Quash Is Untimely

Doe’s August 22, 2018 pre-motion conference letter (Dkt.#6) acknowledged that his
anticipated motion to quash was untimely as the letter was filed over a month after the
Subpoena’s responsive deadline. Doe further represented in his pre-motion letter that his
motion would include a request to extend the time to move to quash “on grounds of excusable
neglect.”

The Court’s August 27, 2020 Order dispensing with the need for a pre-motion
8
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conference and setting a briefing schedule (Dkt.#11) did not make any explicit ruling on whether
Doe’s motion to quash was timely. Nor did Doe move to extend the deadline to move to quash
in his motion papers or make any arguments therein concerning excusable neglect.

WT

maintains its objection that the instant motion is untimely. See Nova Biomedical Corp. v. i-STAT
Corp., 182 F.R.D. 419, 422 (S.D.N.Y. 1998) (“timely motion” under Rule 45 must be made prior
to return date). By failing to move to extend the time to move to quash under Rule 6 in his
motion papers, Doe has waived the right to argue the deadline should be extended. The Court
should deny Doe’s motion on this basis alone.
B.

The Arista Factors Mandate that the Court Sustain the Subpoena

“The owner of a copyright has the exclusive right to—or to license others to—reproduce,
perform publicly, display publicly, prepare derivative works of, and distribute copies of, his
copyrighted work.” Arista Records, LLC v. Doe, 604 F.3d 110, 117 (2d Cir. 2010) (citing 17
U.S.C. § 106). While “the First Amendment provides protection for anonymous speech . . . [it]
does not . . . provide a license for copyright infringement. Id. at 119. “Thus, to the extent that
anonymity is used to mask copyright infringement or to facilitate such infringement by other
persons, it is unprotected by the First Amendment.” Id. In determining whether to quash a
subpoena seeking the identity of an anonymous infringer, courts consider:
(1) [the] concrete[ness of the plaintiff’s] showing of a prima facie claim of
actionable harm, . . . (2) [the] specificity of the discovery request, . . . (3) the
absence of alternative means to obtain the subpoenaed information, . . . (4) [the]
need for the subpoenaed information to advance the claim, . . . and (5) the
[objecting] party’s expectation of privacy.
Id. (alterations in original). Doe bears the burden of showing that the Court should quash a
subpoena. See John Wiley & Sons, Inc. v. Doe Nos. 1–30, 284 F.R.D. 185, 189 (S.D.N.Y. 2012).
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Examination of each of the Arista factors compels the Court to deny Doe’s motion to quash.1
1.

WT Has Established a Prima Facie Claim of Copyright
Infringement and Doe Has Failed to Establish Fair Use as a
Matter of Law

The elements of copyright infringement are: (1) ownership of a valid copyright, and (2)
copying of constituent elements of the work that are original. Id. at 117.2 Doe does not dispute
that WT is the owner of the copyrights in and that he copied portions of the WT Videos without
permission. Doe instead argues that his copying of the WT Videos constitutes “fair use.”
In determining whether the use made of a work in any particular case is a fair use
the factors to be considered shall include—(1) the purpose and character of the
use, including whether such use is of a commercial nature or is for nonprofit
educational purposes; (2) the nature of the copyrighted work; (3) the amount and
substantiality of the portion used in relation to the copyrighted work as a whole;
and (4) the effect of the use upon the potential market for or value of the
copyrighted work.
17 U.S.C. § 107. “[T]he . . . factors [may not] be treated in isolation . . . . All are to be explored,
and the results weighed together, in light of the purposes of copyright.” Campbell v. Acuff-Rose
Music, Inc., 510 U.S. 569, 577-78 (1994). “Fair use is an affirmative defense, so [Doe] bears the
burden of proving it,” Fox News Network, LLC v. TVEyes, Inc., 883 F.3d 169, 176 (2d Cir.
2018). “[W]hatever evidence there is to support an essential element of an affirmative defense
will be construed in a light most favorable to the non-moving” party. Id. at 187 n.38.
Because “fair use is a mixed question of fact and law,” Swatch Grp. Mgmt. Servs. v.
1

Doe’s reference to Watchtower Bible & Tract Society of New York, Inc. v. Village of
Stratton, 536 U.S. 150 (2002)—a case in which WT was not a party—is nothing more than a red
herring that has no relevance here. The issue in Stratton was whether a person had to disclose their
identity and obtain a permit before exercising their right to speech and religious practice. Here, not
only has Doe already spoken, but he has unlawfully copied and leaked WT’s copyrighted materials in
connection with such speech in violation of the Copyright Act. The First Amendment is not a
defense to copyright infringement. Arista Records, 604 F.3d at 119.
2

Watch Tower’s registration certificates create a presumption of the validity and originality
of the copyrights in the Watch Tower Works. 17 U.S.C. § 410(c).
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Bloomberg L.P., 756 F.3d 73, 81 (2d Cir. 2014), its “application . . . always depends on
consideration of the precise facts at hand.” American Geophysical Union v. Texaco Inc., 60 F.3d
913, 916 (2d Cir. 1994). The fair use inquiry “often requires close questions of judgment as to
the extent of permissible borrowing,” Campbell, 510 U.S. at 579 n.10, and the “task [of applying
the fair use doctrine] is not to be simplified with bright-line rules, for the statute, like the doctrine
it recognizes, calls for case-by-case analysis.” Id. at 577-578. Evaluating whether a particular
use qualifies as fair use requires the Court to engage in “an open-ended and context-sensitive
inquiry.” Blanch v. Koons, 467 F.3d 244, 251 (2d Cir. 2006).
“[D]ue to the fact-sensitive nature of the inquiry, courts generally do not address the fair
use defense until the summary judgment phase.” Graham v. Prince, 265 F. Supp. 3d 366, 377
(S.D.N.Y. 2017). While the Second Circuit has acknowledged the theoretical possibility “of fair
use being so clearly established by a complaint as to support dismissal of an copyright
infringement claim, there is a dearth of cases granting a motion to dismiss on the basis of fair
use.” Id. (citation omitted). Court similarly are skeptical about granting summary judgment on
fair use. See Wright v. Warner Books, Inc., 953 F.2d 731, 735 (2d Cir. 1991) (“the fact-driven
nature of the fair use determination suggests that a district court should be cautious in granting
Rule 56 motions in this area”).
Courts in this Circuit consistently decline to address fair use on such a factually deficient
record as the one before the Court. See, e.g., Hirsch v. CBS Broad. Inc., 2017 U.S. Dist. LEXIS
123468, at *21-22 (S.D.N.Y. Aug. 4, 2017) (“the pleadings and cognizable materials—limited to
the Complaint, the Photo and the Episode—do not contain enough factual content to enable a
solid assessment [on fair use]”); Coleman v. HBO, Inc., 2019 U.S. Dist. LEXIS 230656, at *1617 (E.D.N.Y. Aug. 6, 2019) (“Further development of the record is needed to clarify where
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Defendants obtained Plaintiff’s work and to identify the intended purpose behind the Film’s use
of the Work”); Boarding Sch. Review, LLC v. Delta Career Educ. Corp., 2013 U.S. Dist. LEXIS
48513, at *29 (S.D.N.Y. Mar. 29, 2013) (“The Court cannot address the fact-intensive issue of
fair use after reviewing only the pleadings [and] before the Parties have completed discovery”).
Despite this precedent, Doe asks this Court to determine on a motion to quash an ultimate
issue in a yet to be filed litigation, where no complaint has been drafted, without any formal
discovery and where key facts, including how Doe obtained the videos and whether the videos
are used for commercial purposes, are either disputed, undeveloped or unknown. The minimal
and disputed fact record in this matter clearly “is insufficient to make such a fact-intensive ruling
as a matter of law.” LaChapelle v. Fenty, 812 F. Supp. 2d 434, 448 (S.D.N.Y. 2011).
Factor One
The first fair use factor considers the “purpose and character of the use, including
whether such use is of a commercial nature or is for nonprofit educational purposes.” Doe’s bald
assertion “that the [Doe] Video was not sold for commercial use or monetized for ad revenue,”
Seymour Decl. ¶11, is neither accurate nor sufficient to establish that Movant’s use was “noncommercial in nature.” Doe’s YouTube page on which the Doe Video appeared specifically
elicited—and provided PayPal account information for—financial contributions to Doe and his
video endeavors. The page also promoted and provided a link to a third-party for-profit design
business and t-shirt store. Doe also makes similar requests for “donations” in connection with
his other videos posted on YouTube and has promoted his own and a third-party for-profit t-shirt
business in connection with his videos. Many of Doe’s videos are monetized by Google Ads and
Doe has created a specific video touting Google Ads and soliciting contributions to his videos.
Whether a use is “commercial” is not a binary determination; the “commercial nature of
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the use is a matter of degree, not an absolute.” Maxtone-Graham v. Burtchaell, 803 F.2d 1253,
1262 (2d Cir. 1986). And as the Supreme Court has held, “[t]he crux of the profit/nonprofit
distinction is not whether the sole motive of the use is monetary gain but whether the user stands
to profit from exploitation of the copyrighted material without paying the customary price.”
Harper & Row, Publrs. v. Nation Enters., 471 U.S. 539, 562 (1985). Precisely where Doe’s use
of the WT Videos falls on the commercial-nonprofit spectrum cannot reliably be determined on
this premature motion and without discovery.
Another mandatory consideration under the first fair use factor is “the propriety of the
defendant’s conduct.” Harper & Row, Publrs. v. Nation Enters., 471 U.S. 539, 562 (1985)
(noting that “fair use presupposes ‘good faith’ and ‘fair dealing,’” and rejecting fair use defense
where defendant “knowingly exploited a purloined manuscript.”).

“Because fair use is an

affirmative defense, it is the defendant’s burden to show that it did not act in bad faith. On a
motion to dismiss on the basis of fair use, absence of bad faith must therefore be evident on the
face of the pleadings.” Harbus v. Manhattan Inst. for Policy Research, Inc., 2020 U.S. Dist.
LEXIS 74568, at *13 (S.D.N.Y. Apr. 27, 2020). That is clearly not the case here, where not only
has Doe knowingly exploited a stolen copy of unpublished videos, he has misrepresented to the
Court how and from whom he obtained that copy. The Harper & Row Court, presented with
similarly culpable conduct on the part of the defendant publisher, “assume[d] defendants’ bad
faith and weigh[ed] this subfactor in favor of plaintiffs.” Harper & Row, 471 U.S. at 562.
Another essential aspect of the first factor analysis is whether the use is “transformative”;
i.e., whether the new work “merely supersedes the objects” of the original or “instead adds
something new, with a further purpose or different character, altering the first with new
expression, meaning or message.” Campbell, 510 U.S. at 579; see TCA Television Corp. v.
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McCollum, 839 F.3d 168, 178 (2d Cir. 2016). Does’ claim that his use of the WT Videos was
transformative is anything but “self-evidently correct.” Hirsch v. CBS Broad., Inc., 2017 U.S.
Dist. LEXIS 123468 *19 (S.D.N.Y. August 4, 2017). Indeed, the portions of the WT Videos
copied in the Doe Video generally are unaccompanied by criticism or comment beyond the
equivalent of “watch this.” Doe’s “comments” on the Never Alone music video amount mostly
to: (1) ridiculing the presence of a blank green screen in some of the segments, even though it
was clear the video was not yet complete; and (2) juxtaposing other sound recordings
(presumably without permission from those copyright owners) over certain segments of the
video. “Further development of the record is necessary to clarify what, if any, new insights and
understandings were created” by Doe’s unauthorized use of the WT Videos. Hirsch v. Complex
Media, Inc., 2018 U.S. Dist. LEXIS 209701, at *17 (S.D.N.Y. Dec. 10, 2018).
Factor Two
In evaluating the second factor, courts “consider (1) whether the work is expressive or
creative, . . . with a greater leeway being allowed to a claim of fair use where the work is factual
or informational, and (2) whether the work is published or unpublished, with the scope for fair
use involving unpublished works being considerably narrower.” Cariou v. Prince, 714 F.3d 694,
709-10 (2d Cir. 2013) (citations and quotation marks omitted).
Here, the second factor weighs against fair use on both counts. Doe’s assertion that the
WT Videos are “religious, educational and informational in nature” misunderstands the inquiry
under the second fair use factor and misrepresents the nature of the WT Videos, motion pictures
that “fall within the core of the copyright’s protective purposes.” Campbell, 510 U.S. at 586. To
the extent, if any, that the WT Videos are “informational,” their expressive qualities overwhelm
their factual aspects for the purposes of the second factor. See Harper & Row, 471 U.S. at 563
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(“within the field of fact works, there are gradations as to the relative proportion of fact and
fancy. One may move from sparsely embellished maps and directories to elegantly written
biography”). Indeed, one of the works is a music video and the other works contain significant
creative choices. And there can be no dispute that the WT Videos were unpublished when Doe
unlawfully obtained them and used them without permission, and that Doe has unclean hands
where he misrepresented to the Court where and how he obtained them.
Factor Three
The third fair use factor, the amount and substantiality of the portion used, “recognizes
that the more of a copyrighted work that is taken, the less likely the use is to be fair, and that
even a less substantial taking may be unfair if it captures the essence of the copyrighted work.”
Infinity Broad. Corp. v. Kirkwood, 150 F.3d 104, 109 (2d Cir. 1998).

The quantitative

assessment examines the portion of the copyrighted work that was taken in relation to the whole
of that work, while the qualitative assessment considers the importance of the expressive
components of the portion copied. See Campbell, 510 U.S. at 587. Doe’s contention that the
third factor “looks to the percentage of the original work used in the new work, and not the
percentage of the new work consisting of the original work” is thus incomplete—and wrong to
boot. The fair use factors “are not meant to be exclusive,” Harper & Row, 471 U.S. at 560; and,
as Campbell explains, under the third factor
whether a substantial portion of the infringing work was copied verbatim from the
copyrighted work is a relevant question, for it may reveal a dearth of
transformative character or purpose under the first factor, or a greater likelihood
of market harm under the fourth.
510 U.S. at 587-88. See also Wright, 953 F.2d at 739 (fair use should consider “the amount and
substantiality of the protected passages in relation to the work accused of infringement”).
The Doe Video reproduced significant portions—both quantitatively and qualitatively—
15
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of the WT Videos, including approximately 90% of the visual aspects and more than 50% of the
audio aspect of the Never Alone music video and also copied the “heart” and significantly
creative aspects of the other videos.

Doe’s calculations proffered in his moving papers

improperly analyze the WT Videos as one single work, when in fact they were four works, from
each of which Doe took substantial amounts. And more than half of the Doe Video was
comprised of the WT Videos. Whether the “quantity and value of the materials used” without
permission by Doe “are reasonable in relation to the purpose of the copying,” Campbell, 510
U.S. at 586, cannot be conclusively determined without further development of the record.
Factor Four
The fourth factor requires courts to consider not only the extent of harm to the market for,
or value of, the copyrighted work “caused by the particular actions of the alleged infringer, but
also whether unrestricted and widespread conduct of the sort engaged in by the defendant would
result in a substantially adverse impact on the potential market for the original.” Campbell, 510
U.S. at 590. The fourth-factor inquiry also “must take account not only of harm to the original
but also of harm to the market for derivative works.” Harper & Row, 471 U.S. at 568.
“Since fair use is an affirmative defense, its proponent would have difficulty carrying the
burden of demonstrating fair use without favorable evidence about relevant markets.” Campbell,
510 U.S. at 590. Doe has placed no such evidence on the record; only the simplistic assertion,
ipse dixit, that “[b]ecause the [WT] Video is not commercial in nature, it has no ‘market’ to
speak of.” Doe’s one-dimensional approach to the fourth factor would clearly be an insufficient
basis for the Court to assess the fourth factor even if it were supported by evidence.
Even if Doe were to prove that “Watchtower does not make ‘commercial use’ of the
[WT] Video, and there is no commercial market for the [WT] Video,” it would not help Doe on
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the fourth factor. Diminution of market value in copyrighted works “is not lessened by the fact
that their author has disavowed the intention to publish them during his lifetime . . . . He is
entitled to protect his opportunity to sell his letters.” Salinger v. Random House, Inc., 811 F.2d
90, 99 (2d Cir. 1987) (emphasis in original). And the fourth factor asks the Court to consider the
effect of the use not only on the “potential market” for the copyrighted work, but on the “value”
of the work. See, e.g., Chi. Bd. of Educ. v. Substance, Inc., 354 F.3d 624, 630 (7th Cir. 2003).
In Campbell, given the defendants’ failure to submit evidence of harm to the potential
market for or value of the work, instead “confin[ing] themselves to uncontroverted submissions
that there was no likely effect on the market for the original,” the Supreme Court found that “it is
impossible to deal with the fourth factor except by recognizing that a silent record on an
important factor bearing on fair use disentitled the proponent of the defense . . . to summary
judgment.” 510 U.S. 569 at 590. The absence from the record of evidence with respect to the
fourth factor similarly disentitles Doe to a favorable ruling on Doe’s fair use defense.
2.

The Subpoenaed Information Is Specific and Narrowly
Tailored to Identify the Infringer

The Subpoena seeks information that is narrowly tailored to provide the identity and
contact information for the infringer Doe, namely, his name, physical address, email address,
telephone number and IP address.

Such a limited request strongly favors sustaining the

Subpoena under the second Arista factor. See John Wiley & Sons, Inc. v. Doe, 284 F.R.D. 185,
189-91 (S.D.N.Y. 2012).
3.

WT Has No Alternative Means to Obtain the Subpoenaed
Information

Doe does not identify himself on his YouTube page and has gone through great lengths to
mask his true identity from WT and the public. Google will not provide the information about
Doe’s identity without a subpoena.

WT thus cannot determine the identity and contact
17
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information for Doe without obtaining such information by the Subpoena. Polidoro Decl. ¶¶ 3537. The third Arista factor thus weighs strongly in favor of WT. See id. at 189-91.
4.

WT Needs the Subpoenaed Information to Advance Its
Copyright Claim

Absent the subpoenaed information, WT will not be able to evaluate the appropriateness
of a federal litigation, including if the Court has personal jurisdiction over Doe, or serve process
on Doe. These facts strongly weigh in favor of sustaining the Subpoena. See Sony Music
Entertainment Inc. v. Does 1-40, 326 F. Supp. 2d 556, 566 (S.D.N.Y. 2004).
5.

Doe Has No Expectation of Privacy on YouTube

Subscribers of ISPs such as YouTube have only “a minimal expectation of privacy in the
transmission or distribution of copyrighted material.” John Wiley & Sons, 284 F.R.D. at 191.
Google’s terms of use specifically state: “Content you submit must not include third-party
intellectual property (such as copyrighted material) unless you have permission,” see
https://www.youtube.com/static?template=terms, and “We will share personal information [to
m]eet any applicable . . . legal process.” See https://policies.google.com/privacy. Doe thus had
no reasonable expectation that Google would not disclose his identity when it received the
Subpoena. See Sony Music, 326 F. Supp. 2d at 566-67 (no expectation of privacy where terms of
service that prohibit copyright infringement and authorize disclosure of identity). Thus, the final
Arista factor weighs heavily in favor of sustaining the Subpoena.
6.

In re DMCA Subpoena to Reddit, Inc. Is Not Relevant

Doe’s reliance on In re DMCA Subpoena to Reddit, Inc., 441 F. Supp. 3d 875 (N.D. Cal.
2020), where the Court quashed WT’s DMCA subpoena to an ISP, is misplaced. First, the Court
in Reddit did not analyze the motion under the Second Circuit’s Arista test; there is no discussion
of four out of the five Arista factors. Second, the relevant fair use facts Reddit were different
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than those known here. For example, the Court in Reddit found the works at issue were “factual
works—instructions on how to donate online and a summary of potentially applicable European
data laws,” and thus were entitled to a narrow scope of protection. 441 F. Supp. 3d at 885. Here,
the WT Works are creative, audio-visual works—including a music video—which weighs
against a finding of fair use. Similarly, the Court in Reddit found that the movant “did not help
himself to an oversized portion of WT's works vis-à-vis his critical message.” Id. Here, Doe
took significant portions of the WT Videos, including 90% of the visual aspects of a music
video. Finally, in Reddit, the Court found the facts were undisputed. 441 F. Supp. 3d at 8. Here,
the facts are significantly disputed, including concerning how Doe obtained the WT Videos, the
nature and characteristics of the Doe Video and WT’s videos, Doe’s potential commercial
purpose in posting the video and Doe’s unsupported allegations about disfellowshiping.
C.

WT Issued the Subpoena to Protect Its Copyrights

Doe asks the Court to quash the Subpoena for the additional reason that WT purportedly
seeks to use the information provided in response to the Subpoena not to protect its copyrights,
but for the purposes of doxing Doe. In support thereof, Doe claims that WT has obtained
approximately sixty DMCA subpoenas but has not filed a lawsuit relating to any of those
matters. But this is not evidence of any hidden purpose, let alone that WT desires to dox Doe.
Setting aside that a copyright owner is under no obligation to file suit or take any action
against any or all infringers, see H. M. Kolbe Co. v. Armgus Textile Co., 315 F.2d 70, 74 (2d Cir.
1963), WT has legitimate reasons for not filing suit in those other matters. WT is a non-profit
corporation and has a limited budget to engage in expensive litigation; it must be selective and
cost-conscious and get the most “bang for its buck,” including precedential value.3

3

The

Indeed, earlier this year WT filed a copyright infringement action (Watch Tower Bible and
Tract Society of Pennsylvania v. The Truth and Transparency Foundation, et al., No. 20 Civ. 3366
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responses to most of those subpoenas revealed information that would not help identify the name
or address of the infringer or indicated the infringer was beyond the jurisdiction of the United
States judicial system.

WT was able to resolve several of the matters after identifying

information was disclosed by pre-litigation discussions and correspondence with the infringer.
And, unlike Doe, several of the parties were not repeat infringers.
Accepting these explanations as legitimate and reasonable, in Watch Tower Bible and
Tract Society of Pennsylvania, No. 20 Misc. 119 (S.D.N.Y.), Hon. Judge Seibel recently denied a
motion to quash where the movant made arguments nearly identical to those made here by Doe:
Movant challenges the good faith of Watchtower's representation that its purpose
in seeking a DMCA subpoena is solely to identify a potential defendant for a
copyright infringement action, alleging that Watchtower has invoked the [DMCA]
59 times without ever then bringing such a lawsuit. The Court can imagine
reasons for that fact (if it is a fact) that do not evidence lack of good faith . . . .
Having heard further from the parties, I deny the motion to quash. Watch Tower
has provided an explanation for why it has not pursued more cases . . . .
Polidoro Decl. ¶ 74 & Ex. M (emphasis added).
Moreover, Doe’s doxing concerns are unfounded, speculative and not supported by
admissible evidence. No person whose identity was obtained through a DMCA subpoena has
been subject to doxing by WT. No information obtained through use of a DMCA subpoena has
been used to disfellowship the subject of a DMCA subpoena. Some of the subjects of WT’s
DMCA subpoenas were active Jehovah’s Witnesses before they became the subject of a DMCA
subpoena and remained active Jehovah’s Witnesses after WT received subpoena responses.
Notably, Doe fails to submit a declaration (even anonymously or under a pseudonym)

(S.D.N.Y.) (Vyskocil, J.)) against defendants that had unlawfully reproduced seventy-four of Watch
Tower’s videos. Polidoro Decl. ¶ 75 & Ex. N. Before answering, the defendants entered into a
consent judgment and permanent injunction enjoining them from further use of the videos or any of
WT’s copyrighted works. Id.
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attesting to his purported fears of disfellowshiping. All allegations concerning Doe have been
submitted through the declaration of his counsel. Not only do these allegations constitute
hearsay, but Doe’s counsel admittedly lacks personal knowledge thereof. The Court should
disregard Doe’s unfounded claims of disfellowshiping for these reasons alone. See United States
v. Gillette, 383 F.2d 843, 848-49 (2d Cir. 1967) (rejecting statement submitted by attorney
without first hand knowledge of facts).
Even if the Court accepted the declaration of Doe’s counsel, Does has failed to establish
that disfellowshiping is a likely outcome of the disclosure of Doe’s identity. Doe’s counsel
spends much time explaining what disfellowshiping is (mostly through unsupported statements
and a hearsay third party new article) but provides no evidence that disfellowshiping is likely to
occur here. Not only has Doe failed to cite one instance of doxing or disfellowshiping as a
result of an ISP complying with a WT DMCA subpoena, but his counsel admits that Doe’s fears
are speculative and based on nothing more than Doe’s subjective “belief.” Seymour Decl. ¶ 26.
See also id. ¶ 19 (merely hypothesizing that “disclosure could expose [Doe] to retaliation). Such
speculation is insufficient on its own to warrant that the Court quash the Subpoena. See United
States v. Int'l Bus. Machines Corp., 70 F.R.D. 700, 702 (S.D.N.Y. 1976).
Moreover, even if Doe’s concerns had any basis in fact, courts “must be careful not to
deprive religious organizations of all recourse to the protections of civil law that are available to
others.” Maktab Tarighe Oveyssi Shah Maghsoudi, Inc. v. Kianfar, 179 F.3d 1244, 1248 (9th
Cir. 1998). Indeed, “[s]uch a deprivation would raise . . . serious problems under the Free
Exercise Clause.” Id. Accordingly, WT is entitled to the same rights afforded to secular
organizations under the DMCA, and it cannot be disadvantaged in the enforcement of its
copyrights simply because it is a corporation that supports a religious entity. See Everson v.
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Board of Education, 330 U.S. 1, 16 (1947) (“[W]e must be careful . . . to be sure that we do not
inadvertently prohibit New Jersey from extending its general state law benefits to all its citizens
without regard to their religious beliefs”); Southside Fair Housing Committee v. New York, 928
F.2d 1336, 1348 (2d Cir. 1991) (prohibiting Hasidic religious organizations from buying lands
“would be suspect as a possible violation of the free exercise clause of the first amendment”).
II.

THE COURT SHOULD DENY DOE’S MOTION TO PROCEED
ANONYMOUSLY
Doe’s alternative request for leave to proceed under a pseudonym should also be denied.

As a general rule, parties may not proceed anonymously. Fed. R. Civ. P. 10(a). This rule ‘serves
the vital purpose of facilitating public scrutiny of judicial proceedings . . . [it] cannot be set aside
lightly.” Sealed Plaintiff v. Sealed Defendant, 537 F.3d 185, 188-89 (2d Cir. 2008). Simply put,
“[t]he people have a right to know who is using their courts.” Id.
In order to proceed anonymously, a party must show that his “interest in anonymity”
outweighs “both the public interest in disclosure and any prejudice to the defendant.”
Anonymous v. Simon, 2014 U.S. Dist. LEXIS 27563, at *3 (S.D.N.Y. Mar. 3, 2014). The Second
Circuit has identified “non-exhaustive” factors to consider when ruling on a motion to proceed
anonymously, including: whether the litigation involves matters that are highly sensitive and of a
personal nature; whether identification poses a risk of retaliatory physical or mental harm; and
whether the plaintiff is prejudiced by allowing the defendant to press its claims anonymously.
See Sealed Plaintiff, 537 F.3d 189-90.

The Court is not required to “use any particular

formulation” provided that it “balance[s] the interests at stake.” Id. at 191 n.4.
First, unlike the typical case in which a party seeks to protect a legitimate privacy
interest, the litigation here does not involve matters that are highly sensitive and of a personal
nature. Rather, it is only because Doe chose to make an infringing copy of the WT Videos and
22
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to post the Doe Video online that there is any dispute here in the first place. Having voluntarily
chosen to make his actions a matter of public inquiry, he cannot now hide his infringement
behind the cloak of “highly sensitive” and “personal” matters, Simon, 2014 U.S. Dist. LEXIS
27563, at *5, especially in light of his agreement with YouTube that the ISP would disclose his
identity in response to a valid subpoena based on copyright infringement.
Doe has also failed to present any tangible evidence that disclosure of his identity will
result in retaliatory harm to him.

As demonstrated above, his claims of doxing and

disfellowshipping are “unsubstantiated speculation” contradicted by the facts. United States v.
Pilcher, 950 F.3d 39, 43 (2d Cir. 2020). Nor is fear of disfellowshipping—essentially a “social
stigmatization”—a valid basis upon which to proceed anonymously. See Doe v. Weinstein, 2020
U.S. Dist. LEXIS 161497, at *8 (S.D.N.Y. Sep. 3, 2020).
More to point, the Court is constitutionally prohibited from making any determination as
to the propriety of the Jehovah Witnesses’ practice of disfellowshipping, which is not a legally
cognizable “harm,” but rather a protected exercise of the First Amendment’s free exercise clause.
See Paul v. Watchtower Bible & Tract Soc., 819 F.2d 875, 883 (9th Cir. 1987) (“Jehovah’s
Witnesses’ practice of shunning is protected under the first amendment of the United States
Constitution”). As the Ninth Circuit explained in Paul, when “members of the Church . . .
conclude[] that they no longer want to associate with [someone] . . . [w]e hold that they are free
to make that choice.” Id. “Churches are afforded great latitude when they impose discipline on
members or former members . . . . [R]eligious activities which concern only members of the faith
are and ought to be free—as nearly absolutely free as anything can be.” Id. Thus, even if Doe
could establish that disfellowshipping was a likely consequence of disclosing his identity, the
First Amendment prevents this Court from becoming entangled in a religious inquiry in order to
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“protect” Doe from what the Jehovah Witnesses believe is a loving application of their religion.
Doe’s unsubstantiated and unprotectable claims of injury are easily outweighed by the
prejudice that will be caused WT if Doe’s identity remains hidden. WT needs the information
for legitimate enforcement purposes, including policing against repeat infringers, identifying the
source of leaks of its unpublished works and securing its own site from unauthorized
encroachments. Polidoro Decl. ¶ 13. As noted above, Doe’s claim that he obtained the WT
Videos from Cedars is demonstrably false. To the extent Doe was in fact involved in taking
WT’s copyrighted material before it was published, while lying about where he got it and touting
its “early” disclosure, he is ill situated to seek equitable relief from this Court in protecting his
identity due to his unclean hands. Nor should he be heard to complain when WT seeks to take
appropriate steps to remedy the wrong by preventing future unauthorized leaks of its materials.
More broadly, WT is prejudiced in its ability to prosecute a case of copyright
infringement.

Its ability to develop necessary jurisdictional facts and potential material to

impeach Doe’s credibility is substantially hampered if it cannot confront Doe in a meaningful
way during the discovery process. N. Jersey Media Grp., Inc. v. Doe, 2012 U.S. Dist. LEXIS
167317, at *21-23 (S.D.N.Y. Nov. 26, 2012) (impairment in discovery using a pseudonym
“would be significant” and “[s]ignificant prejudice will also attend the plaintiff in the later stages
of the proceeding, including the trial, when fact-finding will depend, among other things, on the
credibility of the witnesses, and the defendant’s use of a pseudonym would not mitigate that
prejudice”). And to the extent WT may seek to avoid the burdens and expenses of litigation
through an amicable resolution, its inability to have direct contact with Doe severely hampers the
likely progress of any potential settlement discussions. Doe v. Skyline Autos., Inc., 375 F. Supp.
3d 401, 407 (S.D.N.Y. 2019) (internal quotation marks omitted) (“Allowing Plaintiff to proceed
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anonymously would disadvantage Defendants at all stages of litigation, including settlement,
discovery, and trial. Plaintiff’s anonymity would make it more difficult to obtain witnesses and
witness testimony, Defendants would have less leverage in settlement negotiations, and
Defendants would not be able to fully and adequately cross-examine the Plaintiff”).
Doe should be required to proceed in the regular way contemplated by the rules where he
has failed to make any showing of harm, has already misled the Court as to the true state of facts
and poses a continuing threat to WT’s ability to enforce its intellectual property rights.
CONCLUSION
Based on the foregoing, the Court should deny Doe’s motion to quash and to proceed
anonymously.
Dated: New York, New York
October 27, 2020

COWAN, LIEBOWITZ & LATMAN, P.C.
By: s/ Eric J. Shimanoff
Eric J. Shimanoff (ejs@cll.com)
Thomas Kjellberg (txk@cll.com)
Kieran G. Doyle (kgd@cll.com)
COWAN, LIEBOWITZ & LATMAN, P.C.
114 West 47th Street
New York, NY 10036
(212) 790-9200
Paul D. Polidoro (ppolidor@jw.org)
Watch Tower Bible and Tract
Society of Pennsylvania
100 Watchtower Drive
Patterson, NY 12563
(845) 306-1000
Attorneys for Respondent Watch
Tower Bible and Tract Society of
Pennsylvania
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
In re:

Case No. 7:18-mc-00268 (NSR)

DMCA Section 512(h) Subpoena to
YOUTUBE (GOOGLE, INC.)

REPLY DECLARATION OF JOHN DOE IN SUPPORT OF
MOTION TO QUASH SUBPOENA AND PROCEED ANONYMOUSLY
I, John Doe, under penalty of perjury declare as follows:
1.

I am the YouTube user “kevin McFree.” This lawsuit and this motion are about a

video I posted on my YouTube channel in May of 2018, which took excerpts from a video created
by the Jehovah’s Witnesses Watchtower organization to criticize and make fun of the religion.
2.

While I disagree with a lot of what Watchtower has written in its submissions to

this court, the statement I most strongly object to is Watchtower’s claim that my commentary
“appears to be along the lines of simply ‘watch this.’” Nothing could be further from the truth.
Any viewer of mine can see that my message is to discourage and deter people from watching –
or at least believing – Watchtower’s publications. It should be clear to any rational person that the
message of my May 2018 video was “Don’t watch this!”
3.

I use humour to highlight what I believe is unhealthy and damaging dogma

promoted by Watchtower, through the fictional characters in Dubtown. One of these characters
states in my video that he received the Watchtower video from “a good friend deep inside Bethel.”
This was not a confession, but rather a fictitious LEGO man telling a story.
4.

Part of my reason for submitting this declaration myself is to address confusion

caused by the statements in my attorney’s previous declaration to the Court, which were based on
information I had provided. Watchtower has called some of these statements into question.
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5.

Watchtower is correct that I did not directly obtain the Watchtower footage in my

video from John Cedars’ video itself. I obtained the footage from John Cedars’ production team
(for higher picture quality) shortly before the release of the John Cedars video. I assumed that the
entire video I had obtained was reproduced in the Cedars Video, and considered my attorney’s
statements to be essentially accurate, so I did not correct this detail. My attorney’s original letter
to the Court recited the correct facts (that I obtained the footage from another YouTube user), and
I did not appreciate that these subtle differences would cause confusion.
6.

I now understand that twenty seconds of footage used in my video did not appear

in the published John Cedars video – and I apologize to the court for this oversight. My intention
was not to misstate the facts or cause confusion. It is still true that the John Cedars video
reproduces almost the entire Watchtower video, while my video reproduces only a small portion.
And it is true that I received the video footage I used from a member of his team, believing this to
be the same footage used in his video, as my attorney wrote in his original letter.
7.

Watchtower claims that I took footage from four separate videos, but this is

misleading. I received only one video – Watchtower’s “July 2018 Broadcast” – and used a very
small portion of that video in my own work. Even if Watchtower later registered separate
copyrights for different parts of its July 2018 Broadcast, the video I received, which was eventually
published on Watchtower’s website, is presented as just one 53-minute piece.
8.

Watchtower claims that I monetise my Youtube channel. I do currently monetise

my Youtube channel, and even said so (or my attorney said for me) in my first statement to the
court. I also said that I did not monetise the May 2018 video that this lawsuit is about, which is a
correct statement. For the period from February 21, 2018 through June 19, 2018, my channel was
not monetised due to a Youtube policy that required certain minimum viewership for monetisation.
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I did not meet those requirements until June 19, 2018. By the time I started monetising my channel,
the May 2018 video at issue had already been taken down.
9.

On page 7 of its brief, Watchtower points out that it is funded by voluntary

donations, so it has to budget carefully for lawsuits.

Watchtower claims my videos are

“commercial” in nature because I also request voluntary donations. But just like Watchtower’s
videos, mine are freely available, not pay-as-you-go. Accepting donations doesn’t make our
videos “commercial” in nature.
10.

Because it operates on donations, Watchtower says that it tries to solve copyright

issues without lawsuits, “through written or oral communications with the infringer.” Watchtower
says many of its subpoenas were unhelpful because they identified supposed wrongdoers “outside
the jurisdiction of the U.S. courts” and that Watchtower was able to deal with those people by
communicating with them. As anyone can see from my Youtube videos, I am a British citizen
residing in the United Kingdom. So these concerns all apply in my case.
11.

I also lack the financial resources for litigation, and have only been able to argue

my case thanks to the pro bono assistance of my attorney and the nonprofit that placed me with
him. As was said before, I am willing to receive communications from Watchtower, including a
cease and desist letter, through my attorney. Watchtower does not need to know my name to send
me a letter through my lawyer, and it seems to agree that suing me would be difficult. For whatever
reason, Watchtower has never tried to send me a cease and desist letter.
12.

While I stand by my right to make fair use of Watchtower publications, I would

consider a reasonable cease and desist request if Watchtower believed a specific video of mine had
crossed a line. Watchtower says it would rather resolve copyright issues without involving the
courts, and says that my case is different because I use Watchtower publications in my other
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videos. Watchtower has never sent me a list of the videos it finds problematic, or told me what its
problems are. I have openly invited them to send a letter to my lawyer, but they never have.
13.

Given that the May 2018 video that brought about this lawsuit was removed two

years ago and is still offline, and that Watchtower has never tried to send my lawyer a cease and
desist to explain what else it dislikes about my channel, it is hard for me to take them at face value
when they say they need my name for purposes of enforcing their copyright.
14.

I thank the court for hearing my arguments and allowing me to remain anonymous

so far.
Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury of the laws of the United
States that the foregoing is true and correct.
Executed on: November 10, 2020

/s/ John Doe
John Doe
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
In re:

Case No. 7:18-mc-00268 (NSR)

DMCA Section 512(h) Subpoena to
YOUTUBE (GOOGLE, INC.)

REPLY DECLARATION OF MALCOLM SEYMOUR IN SUPPORT OF
MOTION TO QUASH SUBPOENA AND PROCEED ANONYMOUSLY
I, Malcolm Seymour, under penalty of perjury declare as follows:
1.

I am a principal with the law firm of Foster Garvey and counsel in this action to the

anonymous John Doe movant (“Movant”).
2.

I respectfully submit this reply declaration in further support of Movant’s motion

(the “Motion”) (1) to quash the subpoena (the “Subpoena”) issued by order of the Court dated June
19, 2018 and (2) in the alternative, for leave to proceed anonymously.
3.

Respondent Watch Tower Bible and Tract Society of Pennsylvania (“Watchtower”)

has called into question some of the factual assertions made by proxy in my initial declaration in
support of the Motion. I have requested clarification from the Movant regarding these disputed
matters, who has provided me with further explanation and clarification.
4.

I have asked Movant to reduce these explanations to a declaration of his own, which

he has done. The purpose of this reply declaration is to certify that the accompanying John Doe
declaration is subscribed by my client, the anonymous individual whose YouTube video is the
subject of the Motion and the instant proceeding.
//
//
//
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.
Executed on: November 10, 2020

/s/ Malcolm Seymour
Malcolm Seymour, Esq.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
DMCA Section 512(h) Subpoena to
YOUTUBE (GOOGLE, INC.)

Case No. 7:18-mc-00268 (NSR)

REPLY MEMORANDUM OF LAW
IN SUPPORT OF MOTION TO QUASH
AND TO PROCEED ANONYMOUSLY

Dated: Brooklyn, New York
November 10, 2020

FOSTER GARVEY P.C.
By: Malcolm Seymour (MS-3107)
100 Wall Street, 20th Floor
New York, New York 10005-3708
(212) 965-4533
malcolm.seymour@foster.com
Attorneys for Movant John Doe
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INTRODUCTION
Movant John Doe respectfully submits this reply memorandum in further support of his
motion (“Motion”) to quash the subpoena (“Subpoena”) issued herein and proceed anonymously.1
The relevant facts are largely set forth in the initial moving papers. 2 Watchtower’s
opposition pokes holes in some of these facts, but the disputes raised by its papers relate to
collateral issues that fall by the wayside where, as here, the secondary use is “transformative as a
matter of law.” Cariou v. Prince, 714 F.3d 694, 707 (2d Cir.2013). The Court need only “take a
fleeting glance” at the User Video and the JW Video to see that they are radically different works,
and that the User Video mocks the JW Video for its substance, “low artistic sophistication and
quality -- in other words, fair use.” Brownmark Films, LLC v. Comedy Partners, 682 F.3d 687,
689 (7th Cir. 2012). Watchtower does not dispute the authenticity of the User Video and JW Video
furnished to the Court. As such, the Court has the facts it needs to render a decision. Even if all
inferences are drawn in Watchtower’s favor on the collateral disputes raised by its opposition, the
Court need only view the works side by side to conclude that the User Video makes transformative
use of the JW Video. The Motion should be granted and the Subpoena should be quashed.

1

Watchtower argues that the Motion should be denied because it does not repeat Movant’s initial request for an
extension of time in which to submit his Motion. Undersigned counsel interpreted the Court’s August 27, 2020 (Dkt.
No. 11) Memorandum Endorsement, authorizing this Motion, as implicitly granting this relief. If this interpretation
was in error, counsel relies on the facts set forth in his August 22, 2018 letter to the Court (Dkt. No. 6, pp. 2-3) as
justification for Movant’s minimal delay in bringing the Motion. Watchtower argues that the Court should ignore
Movant’s constitutional arguments because (1) YouTube notified Movant just five days before the Subpoena’s return
date that the Subpoena had issued and (2) it took Movant, a pro se foreign national, five weeks to locate pro bono
counsel and submit a pre-motion letter. Watchtower had not filed a motion to compel within that five-week span and
was not aggressively pursuing enforcement. The absence of prejudice to Watchtower is even clearer now than it was
two years ago. Once the Court had set a briefing schedule for this Motion, Watchtower requested two additional
weeks to submit opposition papers, and agreed to a one-week extension for Movant’s reply. Dkt. No. 15. Meanwhile,
the User Video has been removed from YouTube since 2018 and remains offline. Watchtower’s transparent attempt
to suppress Movant’s First Amendment claims on a technicality, without any consideration of these equities or its own
delays, is beneath an organization of its stature.
2
To address and resolve certain factual disputes raised in Watchtower’s opposition papers, the Movant himself has
subscribed an additional Reply Declaration of John Doe in Support of Motion to Quash Subpoena and Proceed
Anonymously (“Doe Decl.”). Capitalized terms not defined herein have the same meaning defined in Movant’s
Memorandum of Law in Support of Motion to Quash and Proceed Anonymously (the “Initial Brief”) and the
Declaration of Malcolm Seymour in Support of Motion to Quash and Proceed Anonymously (the “Seymour Decl.”).
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Watchtower inflates these factual disputes to postpone the Court’s consideration of fair use
until summary judgment, or later. Watchtower supports its position with dated case law, ignoring
the recent trend in this Court and others to “dispose of . . . copyright infringement action[s] based
on the fair use affirmative defense while avoiding the burdens of discovery and trial.” Id. This
trend is especially salient here, where enforcement of a de-anonymizing Subpoena would inflict
First Amendment harm if Movant’s use is indeed fair. In these circumstances, justice delayed is
justice denied, and there is constitutional urgency to decide fair use as a threshold matter.
While Watchtower urges the Court to defer determination of Movant’s fair use defense, its
endgame is unclear. Watchtower claims it operates on donations and prefers to resolve copyright
disputes efficiently without litigation.3 But it has not responded to Movant’s offer to receive a
cease-and-desist letter through his undersigned counsel.4 Watchtower claims it has not pursued
enforcement action in other cases because some alleged infringers “were located outside the
jurisdiction of the U.S. courts.”5 But Movant’s videos show that he lives in the United Kingdom,6
and Watchtower still seems intent on plunging the parties into costly cross-border litigation. This
litigation could be avoided if the Court adjudicated fair use here and now, but Watchtower
struggles mightily to resist this obviously efficient result. Inconsistencies like these do nothing to
ease Movant’s concerns about Watchtower’s objectives in pursuing this Subpoena.
Movant’s excerption of the JW Video was fair use and, consequently, protected speech.
Movant has a right to make that speech anonymously. The defense of this right is one of the
reasons the Second Circuit and other courts have adjudicated fair use before enforcing DMCA

3

See Declaration of Paul D. Polidoro in Opposition to Motion to Quash Subpoena and Proceed Anonymously
(“Polidoro Decl.”), pp. 6-7, ¶¶ 45-52.
4
See Initial Brief, p. 20, n. 55.
5
See Polidoro Decl., p. 7, ¶ 58.
6
A fact that Movant has confirmed. See Doe Decl., p. 3, ¶ 10.
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identification subpoenas. This Court can determine from the underlying works that the User Video
is of a different purpose and character than the JW Video. The JW Video promotes worship. The
User Video promotes skepticism. Watchtower’s claim that Movant’s “commentary appears to be
more along the lines of simply ‘watch this,’”7 is remarkably tone deaf. It is rare that more than a
few seconds pass without Movant mocking or criticizing the JW Video. No reasonable viewer
could conclude that the User Video “usurps the market” for the original. It is transformative as a
matter of law, and the Court should deny enforcement of the Subpoena. Additional discovery
would not shed meaningful light on the Court’s analysis, as the same result would obtain even if
every factual dispute suggested by the opposition were resolved in Watchtower’s favor.
Wherefore, and for the reasons set forth below, Movant respectfully requests that the Court
quash the Subpoena or, in the alternative, grant Movant leave to proceed anonymously.
ARGUMENT
I. The Court May and Should Decide Fair Use as a Threshold Issue
The parties do not dispute that this case is controlled by Arista Records, LLC v. Doe 3, 604
F.3d 110 (2d Cir. 2010), which considered and decided a defense of fair use before denying a
motion to quash a DMCA subpoena. Id. at 123-24. Watchtower admits the law permits dismissal
based on a defense of fair use, but contends that this possibility is merely “theoretical,” and that
courts do not in fact dismiss on such grounds.8 This argument is flawed in three respects:
First and most pointedly, it is no longer true. The opposition cites Graham v. Prince, 265
F.Supp.3d 366 (S.D.N.Y. 2017) for the proposition that “there is a dearth of cases granting a
motion to dismiss on the basis of fair use.” Id at 377. Whatever the accuracy of that description
in 2017, it is a misstatement of the law as it stands today. See Schwartzwald v. Oath Inc., Case

7
8

Memo of Law in Opposition to Motion to Quash Subpoena and to Proceed Anonymously (“WT Memo.”), p. 2.
WT Memo., p. 11.
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No. 19-CV-9938 (RA), 2020 WL 5441291, at *3 (S.D.N.Y. Sept. 10, 2020) (dismissing
infringement claim on 12(b)(6) motion by comparing photographs); Hughes v. Benjamin, 437
F.Supp.3d 382, 394 (S.D.N.Y. 2020) (same, comparing videos); Harbus v. Manhattan Institute for
Policy Research, Case No. 19-CV-6124 (ER), 2020 WL 1990866 at *9 (S.D.N.Y. Apr. 27, 2020);
Yang v. Mic Network, Inc., 405 F.Supp.3d 537, 548 (S.D.N.Y. 2019).
Second, even in 2017, this statement was only procedurally accurate, as courts had often
determined fair use “as a matter of law,” based solely on a comparison of underlying works. See
Cariou, supra, 714 F.3d at 707-08 (fair use determined as a matter of law by “looking at the
artworks and the photographs side-by-side”); Hosseinzadeh v. Klein, 276 F.Supp.3d 34, 40, 45
(S.D.N.Y. 2017) (dismissing infringement claim because “[t]he Court’s review of the . . . videos
makes it clear” that defendants’ video was fair use). The trend toward deciding fair use at the prediscovery stage is a reaction to the old and wasteful practice of taking discovery, only to later
adjudicate fair use based on underlying works alone.

The Seventh Circuit’s decision in

Brownmark, which affirmed a district court’s pre-answer dismissal on fair use grounds by
converting the motion to dismiss into one nominally for summary judgment, is illustrative:
This is a case about how a court may dispose of a copyright infringement action
based on the fair use affirmative defense while avoiding the burdens of discovery
and trial. . . . This video is a parody. . . [that] recreates a large portion of the original
version, using the same angles, framing, dance moves and visual elements. . . . The
district court concluded that “[o]ne only needs to take a fleeting glance at the South
Park episode” to determine that its use of [plaintiff’s] video is meant “to lampoon .
. . low artistic sophistication and quality”—in other words, fair use. . . . [T]he district
court required only the two videos to adjudicate this issue, especially in light of
[plaintiff’s] failure to make any concrete contention that the South Park episode
reduced the financial returns from the original WWITB video.
Brownmark, supra, 682 F.3d at 689, 692.
Third, Watchtower’s legal authorities are not wholly apposite to this case. Movant raises
fair use as a defense to a Subpoena which, if wrongly enforced, would inflict constitutional harm.

-4FG:11324147.1
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“Against the backdrop of First Amendment protection for anonymous speech, courts have held
that civil subpoenas seeking information regarding anonymous individuals raise First Amendment
concerns.” Sony Music Entertainment v. Does 1-40, 326 F.Supp.2d 556, 563 (S.D.N.Y. 2004). In
each of the cases cited by Watchtower, the defendant’s identity was already known, and no risk of
constitutional injury was present. Here, a refusal to decide fair use before enforcing the Subpoena
would moot this case by denying Movant the very right he seeks to vindicate: anonymous speech.
In Arista, the Second Circuit denied the infringers’ motion to quash only after finding that
piracy of copyrighted songs through file-sharing services was not fair use. See Arista, 604 F.3d at
124 (applying fair use factors and rejecting defense on the merits). Arista confronted and decided
this issue at the threshold, due to of the constitutional repercussions of delaying adjudication.
Especially because it “only needs to take a fleeting glance” at the underlying works to determine
that the User Video is fair use, this Court should do the same. Brownmark, supra, 682 F.3d at 689.
II.

Drawing All Reasonable Inference in Watchtower’s Favor, Movant Still Prevails on
His Defense of Fair Use
Watchtower devotes much of its opposition to challenging Movant’s characterization of

collateral factual issues. Not all of these disputes are genuine, but even if they were, and each such
dispute were resolved in Watchtower’s favor, Movant’s defense of fair use would still succeed.
See Yang, supra, 405 F.Supp.3d 548 (“drawing all reasonable inferences in Plaintiff's favor, it is
evident . . . that Defendant's use was fair as a matter of law”).
A.

The User Video Was Not Monetized, Which Carries Little Weight Anyway

Watchtower submits screenshots from Movant’s present-day YouTube channel to
challenge his claim that he did not monetize the User Video.9 Movant has acknowledged that he

9

See Polidoro Decl., ¶ 26, Exh. G.
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currently monetizes his channel, and has only stated that he did not monetize the User Video.10
The screenshots shown do not represent Movant’s YouTube monetization during the brief window
in 2018 when the User Video was available. From February 21 through June 19, 2018, Movant
was unable to monetize his YouTube channel because he did not meet viewership requirements.11
It is hardly clear that screenshots from two years after the fact are probative enough of any
question to raise genuine issues of fact. But even if they are, the Court could resolve those
questions in Watchtower’s favor and still find fair use. The “commercial” nature of a secondary
work is of vanishing significance where the new work makes transformative use of the original:
Congress identified “criticism, comment, news reporting, teaching, scholarship,
and research” as illustrative purposes of a fair use. . . . [B]ecause nearly all of the
illustrative uses listed . . . are generally conducted for profit in this country, . . .
courts “do not give much weight to the fact that the secondary use was for
commercial gain.” . . . Instead, the critical question when applying the first fair use
factor is whether the new work is “transformative.”
Hughes, supra, 437 F.Supp.3d at 390 (quoting 17 U.S.C. § 107; Campbell v. Acuff-Rose Music,
Inc., 510 U.S. 569, 584 (1994); TCA Television Corp. v. McCollum, 839 F.3d 168, 180 (2d Cir.
2016); Castle Rock Entertainment v. Carol Publishing Group, Inc., 150 F.3d 132, 142 (2d Cir.
1998)) (other internal citations omitted). The dispute over monetization is thus a red herring.
B.

Movant Has Been Forthcoming About the Source of the JW Video Footage,
Which Is Not Dispositive of Fair Use

Watchtower emphasizes inaccuracies in Movant’s description of how he acquired the JW
Video, and Movant has clarified these facts in his accompanying declaration.12 The initial Motion
papers stated that Movant obtained this footage from the Cedars Video, which Movant did not
correct because he believed it to be essentially true. 13 It is more precise to say that Movant

10

See Seymour Decl., p. 3, n. 8.
See Doe Decl., pp. 2-3, ¶ 8.
12
See Doe Decl., pp. 1-2, ¶¶ 4-6.
13
See id.
11
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obtained high resolution footage from a member of the John Cedars team, shortly before with the
release of the Cedars Video – a detail that Movant did not think significant, because he believed
that the footage he had received was wholly contained within the Cedars Video. Movant denies
that he “misrepresented to the Court how and from whom he obtained” the JW Video.14 In fact,
his pre-motion letter correctly stated that he “obtained the allegedly infringing footage through
another YouTube user . . . who leaked the JW Video prior to its official release.”15
Watchtower will argue that these inconsistencies raise questions about the provenance of
the footage reproduced in the User Video. But Watchtower does not connect to dots to explain
how these peccadillos might defeat a finding of fair use. Watchtower suggests they relate to “the
propriety of [Movant’s] conduct,” but Watchtower already claims Movant acted in bad faith by
using the JW Video prior to official publication – an undisputed fact about which Movant has been
completely candid.16 Watchtower does not explain how Movant’s acquisition of the JW Video in
some other undiscovered way could sway the fair use calculus, especially in light of the leading
authority on this issue, NXIVM Corp. v. Ross Institute, 364 F.3d 471 (2d Cir. 2004). The opposition
does not mention, much less distinguish NXIVM, and its avoidance of this case is telling.
In NXIVM, the defendants obtained copies of an unpublished manual from a leak inside the
organization, violating non-disclosure agreements.

While acknowledging that the defendants’

backdoor acquisition of the manual was in bad faith, the Second Circuit concluded that the ends
of investigative journalism justified these means. “[T]he bad faith of a defendant is not dispositive
of a fair use defense. . . . [W]hile the subfactor pertaining to defendants’ good or bad faith must be
weighed, . . . we find that the first factor still favors defendants in light of the transformative nature

14

WT Memo., p. 13.
Dkt. No. 6, p. 2.
16
See id.; Seymour Decl., pp. 2-3, ¶¶ 9, 13.
15
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of the secondary use as criticism.” Id. at 479. The opposition is altogether silent on NXIVM. Even
if Watchtower took discovery on the issue of acquisition, it has not explained how the facts it might
discover would command a different result in light of NXIVM’s safe harbor for transformative,
critical use of leaked materials. Watchtower has cited no post-NXIVM authority, and Movant is
aware of none, that rejected a fair use defense because of “bad faith” after a comparison of the
underlying works revealed use that was “transformative as a matter of law.” Cariou, supra, 714
F.3d at 707. The two works are so different that it cannot be plausibly argued the User Video
usurped the market for the JW Video or “scooped” Watchtower’s right of first publication. The
source of the footage thus carries little weight and should not prevent a decision in Movant’s favor.
C.

Watchtower’s After-the-Fact Registration of Four Copyrights for One Video
Should Not Be Considered for Purposes of Measuring Substantiality of Use

Watchtower argues that the JW Video comprises four distinct works, copyrights for which
were registered on August 3, 2018.17 Movant published the User Video on May 18, 2018,18 and
Watchtower published the JW Video (in the form Movant has provided to the Court) as a single
work in July 2018.19 When Movant made the User Video, and when the JW Video was first
published, viewers were not on notice that Watchtower considered its film to be more than one
work. It would be inequitable to measure “substantiality” for purposes of the third fair use element
by the length of the un-demarcated video segments that Watchtower copyrighted later.
Again, this Court has found fair use even where a “great deal of plaintiff's work was copied,
but such copying was plainly necessary to the commentary and critique.” Hosseinzadeh, supra,
276 F.Supp.3d at 46. Watchtower claims that the User Video reproduced “approximately 90% of

17

See Polidoro Decl., pp. 1-2, ¶ 5; p. 4, ¶ 21.
See id., p. 3, ¶ 13.
19
See Seymour Decl., p. 3, ¶ 13; Exh. 12.
18
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the visual aspects and more than 50% of the audio aspect of the Never Alone music video”20
(which was only retroactively identified as a separate work). Watchtower misrepresents that
Movant’s commentary is limited to “ridiculing” the video’s production value.21 Even if these were
the percentages relevant to the fair use analysis – which Movant disputes – this Court has found
fair use under similar circumstances. See id. at 40 (defendant’s 14-minute video used three minutes
and fifteen seconds of plaintiff’s five-minute and twenty-four second video, but “was harshly
critical of [plaintiff’s] video, and includes mockery of plaintiff’s performance”).
Watchtower exaggerates these factual quibbles to delay the Court’s consideration of fair
use, but the transformative nature of the User Video is readily apparent from a comparison of the
two works, and the Court should decide this issue now, as a matter of law.
III.

In the Alternative, the Court Should Grant Continued Leave to Proceed Anonymously
If the Court wishes to allow discovery before adjudicating the question of fair use, it would

be a prudent exercise of the Court’s equitable powers to preserve Movant’s anonymity until this
defense can be finally determined. Movant has suggested alternatives that would permit this case
to proceed without inflicting the “injury litigated against” – a loss of anonymity. Sealed Plaintiff
v. Sealed Defendant, 537 F.3d 185, 190 (2d Cir. 2008) (internal quotations omitted). For one, the
Court could hold this Motion in abeyance and allow limited discovery of facts necessary to resolve
the question of fair use, without requiring disclosure of Movant’s identity. Movant has appeared
in this proceeding and would not need to be served with further process. Movant has also offered
to receive a cease-and-desist letter through his undersigned counsel.
Watchtower’s arguments against anonymity are unpersuasive and hypocritical.

20

WT Memo., p. 4.
A cursory viewing of the User Video belies this statement. See, e.g., Seymour Decl., Exh. 11 (User Video), at 9:13
(overdubbing music video with criticism of JW disciplinary practices); 9:44 (commenting on JW’s stigmatization of
beards); 9:50 (commenting on JW practice of disfellowshipping).
21
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Watchtower contends that Movant has no expectation of privacy when publishing videos to an
online forum like YouTube. But unless and until he is found to have infringed Watchtower’s
copyright – which this Court decides, not Watchtower -- Movant has the same expectation of
privacy when publishing pseudonymously on YouTube that Watchtower’s missionaries had when
they canvassed door-to-door in the Village of Stratton. See Br. for Pet’rs, 17, Watchtower Bible
& Tract Society of New York, Inc. v. Village of Stratton, No. 00-1737 (U.S. Nov. 29, 2001)
(extolling importance of anonymous discourse and warning against “persecution of those engaged
in the secret distribution of information”); Sony Music Entm’t, Inc., supra, 326 F.Supp.2d at 562
(“[T]he First Amendment’s protection extends to the Internet. . . . Internet anonymity facilitates
the rich, diverse and far ranging exchange of ideas”) (internal quotations and citations omitted).
Movant does not wish to prevent JWs from practicing their religion, or even from
controversial practices like disfellowshipping. He only seeks to prevent Watchtower’s misuse of
the DMCA subpoena mechanism to thwart protected speech. The Court may acknowledge
Movant’s fear of disfellowshipping as cognizable harm without restricting Watchtower’s ability
to engage in that practice, just like it affords anonymity to prevent “reputational harm” without
preventing speakers from making reputationally harmful remarks. Because disclosure of Movant’s
identity would moot this case by inflicting the constitutional injury litigated against, and prejudice
to Watchtower could be avoided by an appropriate equitable remedy, the Court should grant
Movant leave to proceed anonymously if it does not quash the Subpoena.
CONCLUSION
For the foregoing reasons, Movant respectfully requests that the Subpoena be quashed or,
in the alternative, that Movant be allowed to remain anonymous in this and any subsequent
proceedings, and such other, further and different relief as the Court deems just and proper.
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Dated: New York, New York
November 10, 2020

FOSTER GARVEY P.C.
By: /s/ Malcolm Seymour
Malcolm Seymour (MS-3107)
100 Wall Street, 20th Floor
New York, New York 10005-3708
(212) 965-4533
malcolm.seymour@foster.com
Attorneys for Movant John Doe
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
In re:

01/18/2022
7:18-mc-00268 (NSR)
OPINION & ORDER

DMCA Section 512(h) Subpoena to
YOUTUBE (GOOGLE, INC.)
NELSON S. ROMÁN, United States District Judge

This action arises out of a subpoena request under the Digital Millennium Copyright Act
(“DMCA”) to identify an alleged infringer of copyrights held by Watch Tower Bible and Tract
Society of Pennsylvania (“Watch Tower”), an organization that publishes religious materials for
Jehovah’s Witnesses. Movant John Doe, a lapsed Jehovah’s Witness who publishes satirical videos
critical of the religious denomination on YouTube, moves to quash the subpoena issued on June
19, 2018, or, in the alternative, for leave to proceed anonymously. (ECF No. 19.) For the following
reasons, the Court GRANTS Movant’s motion to quash the subpoena.
BACKGROUND
I.

The Original Works
Between August 2017 and January 2018, Watch Tower created the following four original

works, each of which it subsequently registered with the U.S. Copyright Office on August 3, 2018:
(i) “Never Alone” (Copyright Registration No: PA0002131662); (ii) “Allan Boyle: Deep Study
for a Clearer Picture” (Copyright Registration No: PA0002131659); (iii) “Keep a Tight Grip—
Through Effective Personal Study” (Copyright Registration No: PA0002131853); and (iv) “Mark
Noumair: Keep ‘a Tight Grip on the Word of Life’” (Copyright Registration No: PA0002131665).
(See Polidoro Decl., Ex. B, ECF No. 20-2.). Watch Tower further published these four works as a
compilation with additional footage titled “JW Broadcasting – July 2018,” which it also registered
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with the U.S. Copyright Office on August 10, 2018 (Copyright Registration No: PA0002132168).
(See id., Ex. C, ECF No. 20-3.).
The subject matter of these works is derived from the Bible and the teachings of Jehovah’s
Witnesses, but they all consist of creative, expressive, and non-factual works. (See id. ¶ 7, ECF
No. 20.) For example, “Never Alone” is a music video depicting the story of Joseph from the Book
of Genesis with musical and actor performances, costumes, sets, lighting, and sound design. (See
JW, Never Alone, https://www.jw.org/en/library/videos/#en/mediaitems/VODOriginalSongs/pubosg 43 VIDEO (last visited Jan. 13, 2022).) The work titled “Allan Boyle: Deep Study for a
Clearer Picture” depicts an interview of the late artist, who discusses how studying the Bible helped
him create his religious artwork. (See JW, Allan Boyle: Deep Study for a Clearer Picture,
https://www.jw.org/en/library/videos/#en/mediaitems/VODIntExpArchives/pubjwb_201807_4_VIDEO (last visited Jan. 13, 2022).) The work titled “Keep a Tight Grip—
Through Effective Personal Study” depicts several Jehovah’s Witnesses discussing their
techniques to study the Bible and the benefits they obtain from doing so. (See JW, Keep a Tight
Grip—Through

Effective

Personal

Study,

https://www.jw.org/en/library/videos/#en/mediaitems/VODBiblePrinciples/pubjwb_201807_6_VIDEO (last visited Jan. 13, 2022).) The work titled “Mark Noumair: Keep ‘a
Tight Grip on the Word of Life’” depicts Mr. Noumair discussing why studying the Bible is
important for Jehovah’s Witnesses and the methods taught at their missionary Gilead School to do
so properly. (See JW, Mark Noumair: Keep “a Tight Grip on the Word of Life”,
https://www.jw.org/en/library/videos/#en/mediaitems/StudioTalks/pub-jwb 201807 2 VIDEO
(last visited Jan. 13, 2022).) And finally, the JW Video is a fifty-three-minute compilation of the
previous four works presented as a single broadcasting program for July 2018, which is part of a

2
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series of monthly programs for Watch Tower’s viewers. (See JW, JW Broadcasting – July 2018,
https://www.jw.org/en/library/videos/#en/mediaitems/StudioMonthlyPrograms/pubjwb 201807 1 VIDEO (last visited Jan. 13, 2022) [hereinafter, the “JW Video”].)
II.

The Allegedly Infringing Work
Under the pseudonym of “Kevin McFree,” Movant publishes videos on YouTube featuring

stop-frame Lego animations set in a fictitious village called “Dubtown” that satirize and criticize
the practices of Jehovah’s Witnesses. (See Seymour Decl. ¶¶ 6, 8, Ex. 5, ECF Nos. 18, 18-5.) On
May 18, 2018, Movant posted a video titled “DUBTOWN – Family Worship July Broadcast”
(hereinafter, the “Dubtown Video”). (See id. ¶ 9.) This thirteen-minute video depicts Lego
characters viewing excerpts of the JW Video (mainly those portraying Watch Tower’s other four
works), over which Movant interjected, superimposed, and overdubbed parodic commentary. (See
id. ¶ 11, Ex. 11, ECF No. 18-11.) Among other topics, the Dubtown Video criticizes Jehovah’s
Witnesses’ depictions of violence against women, the removal of a man of African descent from
the denomination’s iconography, the denomination’s attitude toward technology, and its attitude
toward outside academic pursuits among its followers. (See id., Ex. 11.)
III.

Procedural History
After learning about the Dubtown Video, Watch Tower sent a copyright infringement

DMCA takedown notice to Google on June 6, 2018, demanding removal of the Dubtown Video
from YouTube. 1 (See Polidoro Decl. ¶ 27.) Google subsequently removed the Dubtown video from
YouTube’s platform. (See id. ¶ 28.)

The DMCA creates a “notice” and “takedown” regime under which a person who thinks that his material
is being displayed on the internet in violation of copyright law can send a notice to an internet service provider.
Amaretto Ranch Breedables, LLC v. Ozimals, Inc., No. C 10-05696 CRB, 2, at *3 n.2 (N.D. Cal. July 8, 2011).
1

3
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On June 15, 2018, Watch Tower initiated this action by requesting the Court to issue a
DMCA subpoena to YouTube to identify 2 who owns the Kevin McFree Account. (ECF No. 1.)
On June 19, 2018, the Court granted the request and directed the Clerk of Court to issue the
subpoena for YouTube (Google Inc.). (ECF No. 4.) On August 22, 2018, counsel appeared on
behalf of Movant and requested leave to file a motion to quash the subpoena, (ECF Nos. 5 & 6), a
request that Watch Tower opposed five days later (ECF No. 7). On August 27, 2020, the Court
granted Movant leave to file his proposed motion. (ECF No. 11.) On November 10, 2020, the
parties filed their respective briefing: Movant filed the instant motion (ECF No. 17) with its
accompanying exhibits (ECF No. 18) and a memorandum in support (“Motion,” ECF No. 19), as
well as his reply (“Reply,” ECF No. 24) with its accompanying exhibits (ECF Nos. 22 & 23); and
Watch Tower its opposition (“Response in Opposition,” ECF No. 19) with its accompanying
exhibits (ECF No. 20).
STANDARD
Rule 45 provides that a court “must quash or modify a subpoena that . . . requires disclosure
of privileged or other protected matter, if no exception or waiver applies” or that “subjects a person
to undue burden.” Fed. R. Civ. P. 45(d)(3)(A)(iii)-(iv).
A movant seeking a protective order or to quash a subpoena bears the burden of persuasion.
See Dove v. Atl. Capital Corp., 963 F.2d 15, 19 (2d Cir. 1992); Kingsway Fin. Servs., Inc. v.
Pricewaterhouse-Coopers LLP, No. 03 Civ. 5560 (RMB) (HBP), 2008 WL 4452134, at *4
(S.D.N.Y. Oct. 2, 2008) (“[T]he party seeking to quash the subpoena bears the burden of
demonstrating that the subpoena is over-broad, duplicative, or unduly burdensome.”). “A

Section 512(h) of the DMCA allows a copyright holder to “request the clerk of any United States district
court to issue a subpoena to a service provider for identification of an alleged infringer in accordance with this
subsection.” 17 U.S.C. § 512(h)(1).
2

4
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determination to grant or deny a motion for a protective order or a motion to quash a subpoena is
discretionary.” John Wiley & Sons, Inc. v. Doe Nos. 1-30, 284 F.R.D. 185, 189 (S.D.N.Y. 2012)
(citing Galella v. Onassis, 487 F.2d 986, 997 (2d Cir.1973); In re Subpoena Issued to Dennis
Friedman, 350 F.3d 65, 68 (2d Cir. 2003)).
“The Supreme Court has recognized that the First Amendment provides protection for
anonymous speech.” Arista Recs., LLC v. Doe 3, 604 F.3d 110, 118 (2d Cir. 2010) (collecting
cases). “The Court has also recognized that the Internet is a valuable forum for the exchange of
ideas.” Id. “To the extent that anonymity is protected by the First Amendment, a court should
quash or modify a subpoena designed to breach anonymity.” Id. (citing Fed. R. Civ. P. 45(c)(3)(A)
(the “issuing court must quash or modify a subpoena” when it “requires disclosure of privileged
or other protected matter, if no exception or waiver applies”)). “The First Amendment does not,
however, provide a license for copyright infringement.” Id. “Thus, to the extent that anonymity is
used to mask copyright infringement or to facilitate such infringement by other persons, it is
unprotected by the First Amendment.” Id.
Courts consider the following factors when determining whether to grant a motion to quash
based on a qualified privilege protecting anonymity:
(1) the concreteness of the plaintiff’s showing of a prima facie claim of actionable
harm, (2) the specificity of the discovery request, (3) the absence of alternative
means to obtain the subpoenaed information, (4) the need for the subpoenaed
information to advance the claim, and (5) the objecting party’s expectation of
privacy.
Arista, 604 F.3d at 119 (cleaned up). Ultimately, decisions about the reasonableness and burden
of a subpoena are left to the sound discretion of the court. See Malibu Media, LLC v. Doe, No. 14CV-4808 (JS) (SIL), 2016 WL 4574677, at *2 (E.D.N.Y. Sept. 1, 2016).
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DISCUSSION
By his motion, Movant argues that the Court should quash the subpoena because (1) Watch
Tower cannot state a valid claim of copyright infringement, particularly because the Dubtown
Video makes fair use of Watch Tower’s works; and (2) in the absence of fair use, Watch Tower
has misrepresented the true purpose of the subpoena—namely, to identify Movant to
“disfellowship him as an apostate.” (Mot. at 13–23.) Alternatively, if the Court does not quash the
subpoena, Movant requests the Court permission to appear anonymously in future proceedings for
fear of being ostracized, shunned, or disfellowshipped by the denomination’s community for
voicing criticisms or doubts about the organization. 3 (Id. at 23–26.)
In opposition, Watch Tower contends that the Court must deny Movant’s motion based on
either of two independent grounds: (i) the motion’s untimeliness; and (ii) the Arista factors support
sustaining the subpoena. (Resp. in Opp’n at 14–28.) Watch Tower further ontends that the Court
should deny Movant’s request to proceed anonymously because Movant fails to show the need to
protect a legitimate privacy interest, and because it would be prejudiced in its ability to prosecute
a case of copyright infringement against him. ((Id. at 28–31.)
Accordingly, the Court will address whether Movant satisfies his burden to show that the
subpoena is unduly burdensome and will only consider the merits of Movant’s request to proceed
anonymously if the subpoena is sustained.
I.

The Motion’s Timeliness
As a preliminary matter, Watch Tower argues that the Court must deny Movant’s motion

as untimely because he first requested leave to file the instant motion on August 22, 2018—over a
See Paul v. Watchtower Bible & Tract Society of New York, Inc., 819 F.2d 875, 876–77 (9th Cir. 1987)
(detailing the Jehovah’s Witnesses’ rules and practices of disfellowship and shunning).
3
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month after the subpoena’s responsive deadline of July 15, 2018. (Id. at 14–16.) But Movant
contends there is good cause for the Court to overlook the motion’s untimeliness. Specifically,
Movant avers that YouTube notified him about the subpoena just five days before its return date,
and that it took him five weeks to locate pro bono counsel after YouTube referred him to the
Electronic Frontier Foundation, which in turn referred him to his current counsel. (Reply at 1 n.1
(citing ECF No. 6).)
“It is well settled that, to be timely, a motion to quash a subpoena must be made prior to
the return date of the subpoena.” Est. of Ungar v. Palestinian Auth., 451 F. Supp. 2d 607, 610
(S.D.N.Y. 2006); Sony Music Ent. Inc. v. Does 1-40, 326 F. Supp. 2d 556, 561 (S.D.N.Y. 2004);
In re Welling, 40 F. Supp. 2d 491, 491 (S.D.N.Y. 1999). Still, “district courts have broad discretion
over the decision to quash a subpoena, and a number of courts in this Circuit have exercised their
discretion to consider motions to quash that were not timely filed within the meaning of Rule 45
and applicable case law.” Nike, Inc. v. Wu, 349 F. Supp. 3d 310, 320 (S.D.N.Y. 2018) (citations
omitted), aff'd, 349 F. Supp. 3d 346 (S.D.N.Y. 2018); see also Langford v. Chrysler Motors Corp.,
513 F.2d 1121, 1126 (2d Cir. 1975) (permitting untimely motion to quash where there was no
evidence of prejudice to the other side); Grigsby & Assoc., Inc. v. Rice Derivative Holdings, L.P.,
No. 00 Civ. 5056, 2001 WL 1135620, at *4 (S.D.N.Y. Sept. 26, 2001) (considering untimely
motion to quash because circumstances, including clearly overbroad nature of subpoena, warranted
overlooking timeliness issue); Olszewski v. Bloomberg L.P., No. 96 Civ. 3393, 2000 WL 1843236,
at *4 (S.D.N.Y. Dec.13, 2000) (considering untimely motion to quash because movant was
“entitled to protection from discovery of his confidential health and disciplinary records”).
While the motion is indisputably untimely, the Court agrees that good cause exists to
overlook Movant’s delay in filing it. The record shows that Movant first received notice of the
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subpoena five days before its return date and then diligently sought counsel to contest it in good
faith. (See ECF No. 6 (pre-motion letter dated Aug. 22, 2018).) Besides, Watch Tower raises no
claim of prejudice resulting from the delay; much less does the record support a finding of the
same, particularly because, as Movant avers, Watch Tower failed to aggressively pursue the
subpoena’s enforcement within the delay period. (See Reply at 1, n.1.) In view thereof, the Court
now proceeds to analyze the Arista factors based on the record before it.
II.

The Prima Facie Case for Copyright Infringement
The parties do not dispute that Watch Tower holds the copyrights to the protected works

that Movant used in creating the Dubtown Video. (See Resp. in Opp’n at 16.) Rather, their
disagreement lies on whether Movant made fair use of Watch Tower’s works in creating the
Dubtown Video. Specifically, Movant contends that he made non-commercial, critical, and
transformative use of Watch Tower’s works in creating the Dubtown Video. (Mot. at 17.) In
contrast, Watch Tower argues that the Court should decline to address fair use here based on the
“factually deficient record” at this stage because courts generally do not address fair use until the
summary judgment phase. (Resp. in Opp’n at 17–18.) Watch Tower further argues that even if the
Court decides to address the issue, the fair use inquiry favors sustaining the subpoena because (1)
Movant “unlawfully obtained” Watch Tower’s works before publication and (2) the Dubtown
Video is commercial in nature and substantially uses Watch Tower’s works quantitively and
qualitatively with little or no transformation. (Id. at 18–23.) After reviewing the record, the Court
concludes that Movant made fair use of Watch Tower’s works.
“The owner of a copyright has the exclusive right to—or to license others to—reproduce,
perform publicly, display publicly, prepare derivative works of, and distribute copies of, his
copyrighted work.” Arista, 604 F.3d at 117 (citing 17 U.S.C. § 106). “To establish a prima facie
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case of copyright infringement, a plaintiff must demonstrate ‘(1) ownership of a valid copyright,
and (2) copying of constituent elements of the work that are original.’” Warner Bros. Entm't Inc.
v. RDR Books, 575 F. Supp. 2d 513, 533 (S.D.N.Y. 2008) (quoting Feist Publ’ns, Inc. v. Rural Tel.
Serv. Co., 499 U.S. 340, 361 (1991)). A defendant is deemed to have copied constituent elements
of the plaintiff's work where “(1) the defendant has actually copied the plaintiff's work; and (2) the
copying is illegal because a substantial similarity exists between the defendant’s work and the
protectible elements of plaintiff’s.” Hamil Am., Inc. v. GFI, 193 F.3d 92, 99 (2d Cir. 1999) (quoting
Knitwaves, Inc. v. Lollytogs Ltd., 71 F.3d 996, 1002 (2d Cir. 1995)).
“The defendant can defeat a prima facie showing of infringement,” however, “by proving
that the doctrine of ‘fair use’ permits” his or her “employment of the plaintiff’s [work].” Tufenkian
Imp./Exp. Ventures, Inc. v. Einstein Moomjy, Inc., 338 F.3d 127, 131 (2d Cir. 2003); see 17 U.S.C.
§ 107 (codifying the common-law fair use defense). That is because fair use “allows the public to
use not only facts and ideas contained in a copyrighted work, but also expression itself in certain
circumstances.” Eldred v. Ashcroft, 537 U.S. 186, 219 (2003); see also Sony Corp. of America v.
Universal City Studios, Inc., 464 U.S. 417, 432–33 (1984) (copyright law “has never accorded the
copyright owner complete control over all possible uses of his work”). Put another way, as the
Ninth Circuit has noted: “[f]air use is not just excused by the law, it is wholly authorized by [it].”
Lenz v. Universal Music Corp., 815 F.3d 1145, 1151 (9th Cir. 2016). Hence, “‘anyone who . . .
makes a fair use of the work is not an infringer of the copyright with respect to such use.’” Id. at
1152 (alterations omitted) (quoting Sony Corp., 464 U.S. at 433).
“Consequently, if the fair use inquiry demonstrates that [Movant] is not an infringer of
Watch Tower’s copyrighted works, [then] the subpoena must be quashed.” In re DMCA Subpoena
to Reddit, Inc., 441 F. Supp. 3d 875, 883 (N.D. Cal. 2020). “The only authorized purpose for the
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subpoena under the DMCA was to discover his identity as an alleged copyright infringer to protect
Watch Tower’s copyrights.” Id. (citing 15 U.S.C. § 512(h)(2)(C) (requiring “a sworn declaration
to the effect that the purpose for which the subpoena is sought is to obtain the identity of an alleged
infringer and that such information will only be used for the purpose of protecting rights under this
title”)). Simply put, “[i]f [Movant] establishes that he made fair use of the copyrighted works, no
claim of copyright infringement could plausibly be alleged against him, and the subpoena would
not be authorized under the DMCA.” Id.
Accordingly, the Court readily rejects Watch Tower’s argument that it should not address
fair use at this stage based on a “factually deficient record.” To begin, Watch Tower neither
disputes the authenticity of the copies of its works nor of the Dubtown Video currently before the
Court. See Peter F. Gaito Architecture, LLC v. Simone Dev. Corp., 602 F.3d 57, 64 (2d Cir. 2010)
(“In copyright infringement actions, the works themselves supersede and control contrary
descriptions of them, including any contrary allegations, conclusions or descriptions of the works
contained in the pleadings.” (internal quotation marks and citations omitted)); accord Hughes v.
Benjamin, 437 F. Supp. 3d 382, 389 (S.D.N.Y. 2020) (dismissing complaint pursuant to Rule
12(b)(6) based on fair use defense after conducting a side-by-side analysis of the two works
attached to the complaint).
And while it attempts to raise purported factual disputes in the record (i.e., how Movant
obtained Watch Tower’s works and whether he monetized the Dubtown Video on YouTube (see
Resp. in Opp’n at 18), Watch Tower ignores that Movant submitted declarations in which he
effectively agrees with it on the facts or clarifies the record. (Compare Resp. in Opp’n at 12
(“[Movant] avers he obtained all portions of [Watch Tower’s works] that he reproduced in the
[Dubtown] Video from a third-party video posted on YouTube on April 4, 2018 by “John Cedars”
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. . . . However, this claim is demonstrably false. Certain portions of [Watch Tower’s works] that
were replicated in the [Dubtown] Video . . . do not appear in the Cedars Video.” (emphasis
omitted)) and id. at 18 (“Many of Movant’s videos are monetized by Google Ads and [Movant]
has created a specific video touting Google Ads and soliciting contributions to his videos.”) with
John Doe Decl. ¶ 5, ECF No. 22 (“Watchtower is correct that I did not directly obtain the
Watchtower footage in my video from the John Cedars’ video itself. I obtained the footage from
John Cedars’ production team (for a higher picture quality) shortly before the release of the John
Cedars video.”) and id. ¶ 8 (“For the period from February 21, 2018 through June 19, 2018, my
channel was not monetised due to a Youtube policy that required certain minimum viewership for
monetisation. I did not meet those requirements until June 19, 2018. By the time I started
monetising my channel, the [Dubtown Video] had already been taken down.”); see also ECF No.
6 (pre-motion letter dated Aug. 22, 2018) (stating that Movant “obtained the allegedly infringing
footage through another YouTube user . . . who leaked the JW Video prior to its official release.”)).
Besides, Watch Tower fails to argue that these declarations are inadmissible, see Fed. R. Civ. P.
56(c)(4) (regarding the admissibility of declarations at the summary judgment stage), or to
sufficiently controvert the same.
Indeed, the Court finds Watch Tower’s position surprising “given that Watch Tower was
required to evaluate fair use before sending its take-down notice to [YouTube] . . . , and that Watch
Tower and its attorney represented they had done the same[.]” In re DMCA Subpoena to Reddit,
Inc., 441 F. Supp. 3d at 886 (citing Lenz, 815 F.3d at 1153 (holding that “a copyright holder must
consider the existence of fair use before sending a takedown notification under § 512(c)); (see also
ECF No. 1-3 (“I have a good faith belief that use of the materials in the manner complained of is
not authorized by the copyright owner, its agent, or the law.). As such, Watch Tower is “not well
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situated to say now that the inquiry should wait.” In re DMCA Subpoena to Reddit, Inc., 441 F.
Supp. 3d at 886 (noting that Watch Tower made the same argument in opposing a similar motion
to quash). The Court now proceeds to determine whether Movant made fair use of the works here.
In undertaking a fair use analysis, the Court considers the following non-exhaustive list of
factors set forth in 17 U.S.C. § 107:
(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted
work.
As the Second Circuit has explained, “the four listed statutory factors in § 107 guide but do not
control [the] fair use analysis and ‘are to be explored, and the results weighed together, in light of
the purposes of copyright.” Castle Rock Entm’t, Inc. v. Carol Publ’g Grp., Inc., 150 F.3d 132, 141
(2d Cir. 1998) (quoting Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 577–78 (1994)). The
ultimate question is “whether the copyright law’s goal of ‘promoting the Progress of Science and
useful Arts’ . . . would be better served by allowing the use than by preventing it.” Cariou v. Prince,
714 F.3d 694, 705 (2d Cir. 2013) (quoting Castle Rock Entm’t, 150 F.3d at 141).
A.

Purpose and Character of Use

The first factor in the fair use inquiry is “the purpose and character of the use, including
whether such use is of a commercial nature or is for nonprofit educational purposes.” 17 U.S.C. §
107(1). The focus of this analysis asks “whether the new work merely supersedes the objects of
the original creation or instead adds something new.” Campbell, 510 U.S. at 579 (internal
quotations omitted). The more “transformative” the new work, the less the significance of the
factors that weigh against fair use, such as use of a commercial nature. Id.; accord Blanch v. Koons,
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467 F.3d 244, 254 (2d Cir. 2006); Yang v. Mic Network, Inc., 405 F. Supp. 3d 537, 546 (S.D.N.Y.
2019).
Here, neither party disputes that Movant used Watch Tower’s works in the Dubtown Video
to criticize, satirize, and comment on the practices of Jehovah’s Witnesses, a manner that is
fundamentally at odds with Watch Tower’s original purpose for its videos—to support the work
of Jehovah’s Witnesses. (Compare Seymour Decl. ¶¶ 7, 8, 11 with Polidoro Decl. ¶ 3); see also 17
U.S.C. § 107 (expressly permitting fair use for the purposes of criticism and comment). “Moreover,
the critical nature of [the Dubtown Video] is apparent from the broader context of [Movant’s]
YouTube Channel, where it was posted.” Hughes, 437 F. Supp. 3d at 391 (citing BWP Media USA,
Inc. v. Gossip Cop Media, LLC, 87 F. Supp. 3d 499, 507 (S.D.N.Y. 2015) (finding the use of
copied photographs transformative based on the surrounding context in which they were
published)). In fact, Movant’s other videos in his YouTube channel, like the Dubtown Video, all
involve stop-frame Lego animations with titles that are derisive about the practices of Jehovah’s
Witnesses. (See Seymour Decl. ¶ 8, Ex. 5.)
It is well-established that “[a]mong the best recognized justifications for copying from
another’s work is to provide comment on it or criticism of it.” Authors Guild v. Google, Inc., 804
F.3d 202, 215 (2d Cir. 2015), cert. denied sub nom. The Authors Guild v. Google, Inc., 136 S. Ct.
1658 (2016). Indeed, the Second Circuit has held “there is a strong presumption that factor one
favors the defendant if the allegedly infringing work fits the description of uses described in section
107,” including “criticism” and “comment.” Wright v. Warner Books, Inc., 953 F.2d 731, 736 (2d
Cir. 1991); see also TCA Television Corp. v. McCollum, 839 F.3d 168, 179 (2d Cir. 2016) (“[T]he
uses identified by Congress in the preamble to § 107—criticism, comment, news reporting,
teaching, scholarship, and research—might be deemed ‘most appropriate’ for a purpose or
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character finding indicative of fair use.”); NXIVM Corp. v. Ross Inst., 364 F.3d 471, 477 (2d Cir.
2004) (“Where the defendants’ use is for the purposes of criticism [or] comment . . . factor one
will normally tilt in the defendants’ favor.”) (internal quotation omitted).
But Watch Tower argues that the Dubtown Video is not transformative because it either
displays unedited segments of its original works without much criticism or commentary, or merely
ridicules its content by, for example, pointing out the presence of a green screen in the background
for special effects or juxtaposing other sound recordings. (Resp. in Opp’n at 24.) While it is true
that the Dubtown Video displays certain excerpts from Watch Tower’s works in their original and
unaltered states, physical changes are not required for a new use to be transformative. See, e.g.,
Katz v. Google, Inc., 802 F.3d 1178, 1183 (11th Cir. 2015) (“‘The use of a copyrighted work need
not alter or augment the work to be transformative in nature.’”) (quoting A.V. ex rel. Vanderhye v.
iParadigms, LLC, 562 F.3d 630, 639 (4th Cir. 2009)); Seltzer v. Green Day, Inc., 725 F.3d 1170,
1177 (9th Cir. 2013) (work can be transformative with few physical changes to or comments on
the original). “What matters is that [Movant] used the [works] to express ‘something new, with a
further purpose or different character, altering the first with new expression, meaning, or
message.’” In re DMCA Subpoena to Reddit, Inc., 441 F. Supp. 3d at 883 (quoting Campbell, 510
U.S. at 579). Needless to say, “a reasonable observer . . . would quickly grasp [the Dubtown
Video’s] critical purpose.” Hughes, 437 F. Supp. 3d at 392.
However, regarding whether Movant created the Dubtown Video for commercial purposes,
the Court agrees with Watch Tower that such use was commercial. While it is true that Movant
asked for donations and did not monetize his channel at the time he posted the Dubtown Video
(see Doe Decl. ¶¶ 8–9), the record also shows that Movant conceded to starting monetizing his
channel on June 19, 2018 (id. ¶ 8) and that he promotes products, such as t-shirts and coffee mugs,
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among other accessories, as part of a profit-making business (see Polidoro Decl., Ex. E, ECF No.
20-5). In other words, the record shows that Movant has been seeking to increase the viewership
of his YouTube channel by posting videos that criticize and comment on the practices of Jehovah’s
Witnesses (like the Dubtown Video) to satisfy YouTube’s viewership requirements for
monetization, as well to market his accessories online. See, e.g., Northland Family Planning
Clinic, Inc. v. Ctr. for Bio-Ethical Reform, 868 F. Supp. 2d 962, 979 (C.D. Cal. 2012) (holding
that “[g]enerating traffic to one’s website . . . using copyrighted material is within the type of
‘profit’ contemplated” by the first fair use factor); Nunez v. Caribbean Int’l News Corp., 235 F.3d
18, 22 (1st Cir. 2000) (holding that website’s use of copyrighted photographs was commercial in
nature because they “were used in part to create an enticing lead page that would prompt readers
to purchase the newspaper.”). Thus, this sub-factor counts against a finding of fair use. However,
because the use of Watch Tower’s works was transformative, this sub-factor is of “less
significance.” Blanch, 467 F.3d at 254.
But the inquiry into the first factor does not end there. The Second Circuit has recognized
that courts must also consider “the propriety of a defendant’s conduct” as an additional sub-factor.
See NXIVM, 364 F.3d at 478 (citations omitted). Here, there is no dispute that Movant obtained
copies of Watch Tower’s works from another YouTube user “who leaked the JW video prior to its
official release.” (Reply at 11.) “Thus, to the extent that [Movant] . . . knew that his access to the
[copies] was unauthorized or was derived from a violation of law or breach of duty, this
consideration weighs in favor of [Watch Tower].” NXIVM, 364 F.3d at 478.
At any rate, the Second Circuit has previously held that “a finding of bad faith is not to be
weighed very heavily within the first fair use factor and cannot be made central to fair use
analysis.” Id. at 479 n. 2. In fact, based on the record before it, the “bad faith” finding here deserves
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little to no weight. First, Watch Tower made its works freely available for download and
redistribution from its website, which ultimately implies that Movant could have acquired the
copyrighted works legitimately and free of cost. See id. at 478 (noting that “it has been considered
relevant within [the subfactor of ‘bad faith’] that a defendant could have acquired the copyrighted
manuscript legitimately”). And second, Movant did not knowingly acquire the unauthorized copies
“for the very purpose of preempting [Watch Tower’s] first publication rights” or with the intention
to supplant Watch Tower’s “commercially valuable right of first publication.” Id. at 478–79.
Instead, as already discussed above, Movant’s use of Watch Tower’s works “was quite plainly
critical and transformative.” Id. at 479.
Therefore, in weighing the different sub-factors with the Dubtown Video’s transformative
nature, the Court concludes that the first factor moderately weighs in favor of fair use.
B.

Nature of Copyrighted Work

The second fair use factor, the nature of the copyrighted work, “calls for recognition that
some works are closer to the core of intended copyright protection than others,” like works
intended for “creative expression for public dissemination.” Campbell, 510 U.S. at 586. Applying
this factor, courts consider “(1) whether the [copyrighted] work is expressive or creative, . . . with
a greater leeway being allowed to a claim of fair use where the work is factual or informational,
and (2) whether the work is published or unpublished, with the scope for fair use involving
unpublished works being considerably narrower.” Blanch, 467 F.3d at 256 (quotations omitted).
The second fair use factor, however, “may be of limited usefulness where the creative work of art
is being used for a transformative purpose.” Bill Graham Archives v. Dorling Kindersley Ltd., 448
F.3d 605, 612 (2d Cir. 2006); see also Campbell, 510 U.S. at 586 (explaining that the nature of the
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copyrighted work is “not much help . . . in separating the fair use sheep from the infringing goats
in a parody case, since parodies almost invariably copy publicly known, expressive works”).
Here, the second fair use factor weighs slightly against fair use. As for the first Blanch
consideration, Watch Tower’s works are “factual or informational” in that they are mostly
religious, educational, and informational in nature, but they also have some “expressive or
creative” value in its performances and production. Blanch, 467 F.3d at 256 (internal quotation
marks omitted). With respect to the second Blanch consideration, it is undisputed that all of Watch
Tower’s works were unpublished at the time Movant used them to create the Dubtown Video,
which weighs slightly against fair use. Id. (internal quotation marks omitted). Hence, in weighing
the Blanch considerations, the second fair use factor weighs slightly against Movant.
C.

Amount and Substantiality Used

The third statutory fair use factor turns on “whether ‘the amount and substantiality of the
portion used in relation to the copyrighted work as a whole’ . . . [is] reasonable in relation to the
purpose of the copying.” Campbell, 510 U.S. at 586 (quoting 17 U.S.C. § 107). In assessing this
factor, the Court considers “not only ‘the quantity of the materials used’ but also ‘their quality and
importance.’” TCA Television, 839 F.3d at 185 (quoting Campbell, 510 U.S. at 587). “The crux of
the inquiry is whether ‘no more [content] was taken than necessary,’” given the purpose and
character of the allegedly infringing use. Authors Guild, Inc. v. HathiTrust, 755 F.3d 87, 98 (2d
Cir. 2014) (quoting Campbell, 510 U.S. at 589); see also Bill Graham Archives, 448 F.3d at 613
(“[T]he third-factor inquiry must take into account that . . . the extent of permissible copying varies
with the purpose and character of the use.” (internal quotation marks omitted)). Thus, the third
factor may favor the alleged infringer even where he copies an entire work, provided that such
copying was reasonably necessary in relation to the work’s transformative purpose. See, e.g.,
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Authors Guild, 755 F.3d at 98–99; see also, e.g., Swatch Grp. Mgmt. Servs. Ltd. v. Bloomberg
L.P., 756 F.3d 73, 90 (2d Cir. 2014) (concluding that the third fair use factor was neutral where an
entire work was copied).
Here, the thirteen-minute Dubtown Video uses different percentages of Watch Tower’s
works, some more substantially than others. However, when considering that four of Watch
Tower’s works amount to around thirty-two minutes and a half and the JW Video (a compilation
of those four with additional footage) amounts to around fifty-three minutes, together with the fact
that the Dubtown Video uses such excepts solely to parody, criticize, and comment, the Court
concludes that the third factor favors fair use. See Hosseinzadeh v. Klein, 276 F. Supp. 3d 34, 46
(S.D.N.Y. 2017) (where intent of new work was to critique and parody the original, new work’s
use of 60 percent of video footage from original was fair). Also, Movant interjects, superimposes,
and overdubs parodic commentary and music over the excerpted footage, which further weighs in
his favor. See, e.g., Blanch, 467 F. 3d at 248, 257-58 (doctoring of original photograph decreased
substantiality of use); NXIVM, 364 F.3d at 481 (portion of original worked used was not excessive
because all excerpted portions were relevant to defendants’ analysis and critical commentary);
Yang, 405 F. Supp. 3d at 546-47 (cropping of photograph weighed in favor of defendant on fair
use inquiry).
D.

Effect of the Use Upon the Potential Market

Finally, the fourth fair use factor concerns “whether the secondary use usurps the market
of the original work.” Blanch, 467 F.3d at 258 (quoting NXIVM, 364 F.3d at 482). An infringer
usurps the original work’s market when his “target audience and the nature of the infringing
content is the same as the original.” Cariou, 714 F.3d at 709. Thus, “[t]he more transformative the
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secondary use, the less [the] likelihood that the secondary use substitutes for the original.” Castle
Rock Entm’t, 150 F.3d at 145.
Here, the record shows that there is no danger that the Dubtown Video will usurp the
market for which Watch Tower intends its works. If anything, the record shows that the
transformative nature of the Dubtown Video—namely, to criticize, satirize, and comment on the
practices of Jehovah’s Witnesses—is clearly not the same as Watch Tower’s target audience. See
Cariou, 714 F.3d at 709. “Moreover, although [the Dubtown Video] is comprised entirely of
portions of [Watch Tower’s works], there is no reason to think that [Watch Tower’s] audience will
abandon [the JW website] to watch the derisively-titled [“DUBTOWN – Family Worship July
Broadcast”] on a [stop-frame Lego animation] YouTube channel simply because it contains parts
of [its] work[s].” Hughes, 437 F. Supp. 3d at 394. Thus, the fourth fair use factor strongly favors
Movant.
Overall, three of the four statutory fair use factors favor Movant, including the most
important factor (purpose and character of use), while the least important factor (nature of the
copyrighted work) only weighs slightly against Movant. Therefore, the record establishes that
Movant made fair use of Watch Tower’s works. Consequently, Movant did not infringe Watch
Tower’s copyrighted works, and there is no basis under the DMCA for a subpoena to compel
disclosure of his identity. “This is not a matter of limiting disclosure to outside counsel only, but
that disclosure is not permitted at all under the law.” In re DMCA Subpoena to Reddit, Inc., 441 F.
Supp. 3d at 887. Accordingly, the motion to quash is granted.
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CONCLUSION
For the foregoing reasons, the Court GRANTS Movant’s motion to quash the June 19,
2018 subpoena issued under the above-captioned case. The Clerk of Court is directed to
terminate the motion at ECF No. 17.
Dated: January 18, 2022
White Plains, NY
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